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This Issue in Brief 


Mandatory Sentencing: The Politics of the 
New Criminal Justice—New mandatory sentenc- 
ing policies are winning political support in the 50 
states and Congress; however, despite stated goals 
to equalize sentencing and deter crime, the new 
laws probably can be expected to aggravate pris- 
oners’ grievances and serve as simply another 
bargaining tool in the criminal justice system, 
asserts Professor Henry R. Glick of Florida State 
University. Little empirical research exists on the 
impact of the new sentencing laws, but available 
evidence strongly suggests that they will have few 
beneficial results, he adds. The only major change 
may be an explicit abandonment of the reform 
ideal and existing, albeit limited, rehabilitation 
programs. 


The Failure of Correctional Management— 
Revisited —In “revisiting’’ the case of correc- 
tional management failure (his first article ap- 
peared in 1973), Dr. Alvin W. Cohn appears to 
be painting a drab, bleak picture. Yet, he main- 
tains, from the time the original paper was writ- 
ten until now, he does believe that there has been 
some meaningful change. While no one could or 
should argue that corrections has successfully re- 
formed itself or is being reformed appropriately, 
there have been some significant changes that 
suggest a brighter future, especially with regard 
to the status of management, he concludes. 


Rethinking the President’s Power of Executive 
Pardon.—Although only superficially understood 
by most citizens, the President’s power of execu- 
tive clemency has undergone a protracted evolu- 
tion in terms of legal scope and constitutional in- 
terpretation, according to Professor Christopher 
C. Joyner of Muhlenberg College. Pronounced an 
“act of grace” by the Supreme Court in 1833, the 
pardon power in 1927 was deemed an act intended 


primarily to enhance public welfare. As such, the 
President’s pardoning authority has become broad 
and multifaceted, immune from review by court 
action or congressional restriction. A pardon nei- 
ther obliterates the record of conviction nor es- 
tablishes the innocence of a person; it merely 
forgives the offense. 


Team Approach to Presentence.—An interdis- 
ciplinary team approach is the trademark of the 
Seattle Presentence Investigation Unit, reports 
Chuck Wright, Adult Probation and Parole super- 
visor for the State of Washington. This collective 
approach is used when most feasible, and has led 
to effective improvements in investigation, infor- 
mation gathering, report writing and recommen- 
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dations from the Probation and Parole Depart- 
ment. This modality does have several limitations, 
he adds, including cost, time consumption, added 
paper work, and stress for the professionals. 
These problems notwithstanding, he concludes, the 
team concept has definitely proved workable in 
the criminal justice system. 


Probation With a Flair: A Look at Some Out- 
of-the Ordinary Conditions.—To pass judicial re- 
view, conditions of probation must satisfy consti- 
tutional norms and statutory requisites, states 
U.S. Probation Officer Harry Joe Jaffe. With 
these legal perspectives in mind, his article ex- 
amines various conditions of probation and en- 
courages the probation officer to be aware of those 
elements in the setting of such conditions that 
comport with recent decisional law and legislative 
intent. 


Inmate Classification: Security/Custody Con- 
siderations—Robert B. Levinson and J. D. 
Williams of the Federal Bureau of Prisons report 
on a two-tier process—in effect separating se- 
curity (physical, architectural constraints) from 
custody (the level of staff supervision a prisoner 
requires) —which is being pilot-tested by the Fed- 
eral Bureau of Prisons in an effort to develop a 
more consistent method for assigning newly ad- 
mitted inmates to prison facilities and to better 
document the decisionmaking process by which 
an inmate’s custody level is changed. The guiding 
principle is to place all prisoners in the least re- 
strictive environment, with the most minimal 
supervision for which they properly qualify. 


Victory at Sea: A Marine Approach to Reha- 
bilitation—Jacksonville Marine Institute, Inc. 
(JMI) provides services to Florida juveniles who 
are under the supervision of the Department of 
Health and Rehabilitative Services Office of Youth 
Services. R. Stephen Berry and Alan N. Learch 
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All the articles appearing in this magazine are regarded as appropriate 


describe how JMI uses the marine environment 
to spark the interests of young people who have 
not adapted successfully to society. 


Inmate-Family Ties: Desirable but Difficult 
This article by Eva Lee Homer reviews the litera- 
ture pertinent to the desirability of maintaining 
close inmate-family ties which foster rehabilita- 
tion of the offender. Studies over a 50-year period 
are cited. The problems which prevent or hinder 
maintenance of these ties are explored. The author 
concludes that family visits to prisoners should 
be encouraged because they form the most reliable 
vehicle for parole success we have found to date. 


In Search of Equity: The Oregon Parole Ma- 
trix.—Elizabeth L. Taylor, member of the Oregon 
Board of Parole, describes the recent transition 
in philosophy and criteria for parole decisions in 
Oregon. Unfettered discretionary powers to de- 
termine when rehabilitation had been accom- 
plished, with resultant decision inconsistency and 
disparity, have been replaced by a “modified just 
deserts” system built around specific and nar- 
rowly drawn guidelines. Parole dates are based 
primarily upon the seriousness of the individual’s 
crime and his or her history of criminal behavior. 
The present system, she asserts, increases equity, 
reduces inmate anxiety and strengthens the entire 
criminal justice system. 


Interviewing Techniques in Probation and Pa- 
role-—‘“Building the Relationship” is the first of 
a series of four articles on counseling by Dr. 
Henry L. Hartman, clinical professor of forensic 
psychiatry at the Medical College of Ohio, Toledo. 
The 1963 series is being reprinted with updated 
remarks by Dr. Hartman. In his first article, the 
author deals with methods of creating the sort 
of atmosphere in which a desirable counselor- 
probation relationship can develop and discusses 
principles which guide the counselor in maintain- 
ing a proper climate during the interview. 


expressions of ideas worthy of thought but their publication is not to 
be taken as an endorsement by the editors or the federal probation office of 
the views set forth. The editors may or may not agree with the articles 
appearing in the magazine, but believe them in any case to be deserving 


of consideration. 
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Mandatory Sentencing: The Politics of 
the New Criminal Justice 


By HENRY R. GLICK, PH.D. 
Department of Government, Florida State University, Tallahassee 


American criminal justice is the quickening 

shift from variable and indeterminate sen- 
tencing to new models of mandatory minimums 
for certain categories of offenses. This kind of 
sentencing is designed to reduce discretionary de- 
cisionmaking of judges and parole boards, to 
equalize sentencing policy, guarantee minimum 
punishment for offenders and perhaps deter 
others from crime. Over half the states and the 
Federal Government have adopted or are seri- 
ously considering this and similar kinds of legisla- 
tion.' 

The new criminal sentencing policies seem to 
reflect fundamental changes in elite attitudes 
about the purposes and performance of the crimi- 
nal justice system, indicating a shift in support 
from the rehabilitation and treatment models of 
sentencing to explicit public endorsement of pun- 
ishment, retribution and deterrence. Increasingly, 
law makers (with perceived support from their 
constituents) are becoming suspicious of the 
criminal justice system’s ability to rehabilitate 
and frustrated over the value of probation and 
lenient sentencing. Their new open endorsement 
of punishment-as-policy is an important transfor- 
mation, for it sheds completely the goal of rehabil- 
itation, obliterating any expectation, however 
small, that criminals can be reformed. If rehabil- 
itation had little chance for success in the past due 
to lack of resources and genuine commitment, 
then it has practically none in the foreseeable 
future since it rapidly is becoming legitimate to 
explicitly opt for retribution. Thus far, however, 
the new sentencing policies are in transition and 
have not produced coherent, well-defined substi- 
tutes for past sentencing practices. Confusion and 


: N IMPORANT policy change now occurring in 


1 Joan Petersilia and Peter W. Greenwood, ‘Mandatory Prison Sen- 
tences: Their Projected Effect on Crime and Prison Populations,” 
(Santa Monica, Cal.: The Rand Corporation, October 1977), 1. 

2 See, for example, Burton M. Atkins and Henry R. Glick (eds.) 
Prison, Protest and Politics, (Englewood Cliffs, N.J.: Prentice-Hall, 
Ine., 1972) and David Fogel, “The Case for Determinancy in Sen- 
tencing and the Justice Model in Corrections,” American Journal of 
Correction, Vol. 38 (July 1976) 25-28. 

3 In addition to Atkins and Glick, see the representative collection 


of readings in George F. Cole, (ed.), Criminal Justice. (North Scituate, 
Mass.: Duxbury Press), 1976. 


disagreement regarding their probable impact on 
crime, deterrence and prisons also abound. 


Politics and Policy Change 


One of the motivations for recent shifts in sen- 
tencing policy in the states was the rising radi- 
calism of American prisoners during the late 
1960’s and 1970’s.* Prison violence and riots are 
not new in America, but the motivation and con- 
tent of prison protest indeed has changed, with 
political demands replacing traditional complaints 
about basic prison living conditions. Instead of 
lack of adequate food, housing and recreation, 
prisoners recently have complained about justice: 
unequal sentencing in which inmates have been 
sentenced for substantially different terms for the 
same crime, and parole, which often is not 
granted according to general rules and standards, 
but depends instead upon the arbitrary notions 
and whims of parole boards. Armed with the in- 
determinate sentence, for example, parole boards 
were practically invincible. Sensitive to the civil 
rights movement and political radicalism, pris- 
oners demanded changes in prison systems and 
judicial processes which exercised absolute and 
often despotic control over their future. 

These fundamental complaints about judicial 
and prison systems rarely produced immediate 
results. The Attica commission in New York did 
little other than “improve” prison conditions by 
changing the name of maximum security institu- 
tions to “correctional facilities.”” Elsewhere, plans 
for prison improvement died in state legislatures 
which refused to fund substantial improvement, 
or which disappeared under the flood of other 
public programs with much greater popular ap- 
peal. Once prison protest and violence subsided, 
immediate reform efforts generally vanished also.* 

Despite the usual slowness of prison change, 
sentencing reform is occurring. Touched in part 
by recent prison violence as well as increasing 
research which testifies to sentencing inequality 
and questions the efficacy of rehabilitation, var- 
ious criminologists, prison administrators, gov- 
ernment executives and those in allied professions 
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have begun to propose that the indeterminate sen- 
tence and vast judicial discretion be replaced with 
mandatory minimums and other more determina- 
tive sentences. This kind of sentencing is expected 
to have many advantages: It would be more fair 
to all prisoners, especially responding to charges 
of racial prejudice in sentencing and parole; new 
sentencing also avoids linking release to rehabili- 
tation goals, an imprecise and often too flexible 
standard for release; and such sentencing is ex- 
pected to deter crime. Mandatory sentencing pro- 
posals also often require or imply the abolishment 
of parole boards, probation officers and presen- 
tence investigators.‘ 

Except for judges and other officials whose 
traditional roles are most directly affected by the 
new sentencing laws, mandatory policies are polit- 
ically attractive, for unlike most other proposed 
prison reforms which require expensive construc- 
tion or personnel increases, sentencing reform 
usually appears relatively costless and is easily 
translated into straightforward voter appeal. In 
addition to criminal justice experts who fre- 
quently favor the changes for “equal justice” 
considerations, elected representatives also are 
eager to endorse the proposed policies for their 
simple appeal to punishment and retribution. This 
kind of support differs from the arguments usu- 
ally put forth by professional reformers, but they 
aim toward the same result. Professional criti- 
cism of current sentencing policy and popular 
dissatisfaction with rising crime rates, fear of 
physical assault, and the apparent failure of re- 
habilitation all seem an unbeatable combination 
for producing statutory change. 

Both liberals and conservatives, Republicans 
and Democrats have joined to reform the law. In 
congressional debates over Federal proposals for 
mandatory sentencing laws, for example, Senator 
Edward Kennedy (Democrat, Massachusetts) ar- 
gued that while poverty and related social condi- 
tions must continue to be considered in dealing 
with criminals, we also need to “. . . fight a more 
practical and less ideological war on crime.”® 
Making punishment a certainty also will deter 
others, he argued. Similarly, Representative Sam 
Stiger, Republican from Arizona, maintained that 
we should abandon the rehabilitation model, for 


4 Michael Kannensohn, “Sentencing Criminal Offenders,” State Gov- 
ernment, (Winter 1977), 7-11. 

5 “The Controversy Over Mandatory Sentences,” 
gest, Vol. 55 (August 1976), 206. 

Ibid., 220. 

7 The Sheriff’s Star, (January 1976), 6. 

8 “The Controversy Over Mandatory Sentences,” 205. Also, Gerald 
D. Robin, “Judicial Resistance to Sentencing Accountability,” Crime 
and Delinquency, Vol. 21, No. 3 (July 1975), 201-12. 
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it has produced no benefits in fighting crime but 
fosters release of many prisoners on parole, pro- 
bation and suspended sentences only to commit 
other serious crimes. It is time, he argued, “.. . 
to admit we just do not know how to rehabilitate 
a criminal and start thinking about the criminal’s 
victim for a change.’® 

In Florida, where the legislature recently en- 
acted a 3-year minimum mandatory sentence for 
the use of a handgun in the commission of a crime, 
an editorial in the state sheriff’s association mag- 
azine warned that the use of a handgun now 
served notice to “... the practitioners of rape, rip- 
off and rampant blood letting... if you get caught 
and you’re carrying a gun, there are no more easy 
outs. You’ll get at least three years, with no loop- 
holes, and you could get life.’’* 

Although the “electability” of the new sentenc- 
ing seems clear, new legislative proposals do have 
some political opposition; however, it does not 
seem that the detractors will have much success, 
for the size of their immediate professional clien- 
tele is small and specialized and they have limited 
general public visibility. State and national bar 
associations, for example, defend the traditional 
judicial role in sentencing, supporting general dis- 
cretion to make the punishment (or chances for 
rehabilitation) fit the crime and the criminal. 
Historically, judges have had extensive leeway 
in imposing punishment ranging from suspended 
sentences to many years in jail for the same 
crime. An important part of a judge’s power rests 
in imposing sentences, especially since his role in 
criminal cases often is narrowed by plea bargain- 
ing. But traditional discretion has decreasing ap- 
peal, for it is wide variation in the exercise of 
judicial discretion which has led to much of the 
debate and controversy over sentencing policy. 

Similar opposition to mandatory sentencing 
comes from professional probation officers who 
have the task of supervising offenders released by 
the court and whose recommendations can in- 
fluence the length of an imposed sentence. But 
noting that criminal sentencing policy is shifting 
to mandatory prison terms, thereby reducing or 
eliminating their role, probation officers seek to 
maintain and redefine a function for themselves 
in trial court. It recently has been noted, for ex- 
ample that, 

Our law making procedure virtually insures that 
sentencing provisions will emphasize the exemplary, 
rather than the rehabilitative goals of sentencing. It 


is for this reason that probation officers must have a 
suasive role in the sentencing process to offset the vocal 


| 


demands that punishment should fit the crime, rather 
than the individual.? 

Similar roles have been proposed for parole 
boards which are seen as vehicles for possible 
early release for offenders who have made sub- 
stanial personal progress while in prison. If ap- 
plied to all crimes, mandatory and similar sen- 
tencing laws apparently would eliminate the 
parole board function. 

The prosecutor and the public defender also 
would seem to be threatened by mandatory sen- 
tencing since, if an offender is guilty of a partic- 
ular crime, the prosecutor and others have little 
alternative but to apply the law to that individual. 
As the Florida Sheriffs Association hypthesizes, 
there will be no loopholes, no easy outs: An 
offender will face a fixed penalty regardless of 
unusual or special circumstances surrounding the 
crime or personal characteristics of the defendant 
himself. The prosecutor, public defender and 
judge all would lose their discretionary power. 

Despite the appearance of nondiscretionary de- 
cisionmaking, however, it seems likely that the 
prosecutor will have a continued important role 
in managing and shaping the course of prosecu- 
tion. No offender is automatically or technically 
accused of any specific act until the prosecutor’s 
office determines the exact charges. Even though 
an offender may be arrested while holding a hand- 
gun, for example, and the facts gathered by the 
police justify a serious criminal charge meriting 
a mandatory sentence, he may not automatically 
be charged with using the handgun to commit a 
criminal act. Such a charge also could be reduced 
to obtain a quick guilty plea to a less serious 
charge, not requiring a mandatory sentence. This 
is discretionary with the prosecutor and likely 
will be an important part of the traditional plea 
bargaining exchange. Thus, instead of reducing 
the prosecutor’s role in plea bargaining and dis- 
cretionary decisionmaking, his function may be 
substantially enlarged with the addition of man- 
datory sentences which he can bargain away in 
order to secure a guilty plea to a lesser charge. 
Various opponents to mandatory sentences have 
suggested this likely development as an important 
gps Aang example, Patrick D. McAnany, et al., “Illinois Recon- 


ination of Doing Justice,” Wisconsin Law Review (1967), 790. 
12 Euzene Z. DuBose, “Criminal Sentencing:. Point and Counter- 


point,” Journal of Criminal Law and Criminology, Vol. 65 (March 
1974), 128. 
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reason to have serious qualms about the new 
policy. In their view, the use of the mandatory 
sentence as another bargaining tool undermines 
the entire purpose of the new sentencing policy 
to produce predictable and fair and equal sen- 
tences for individuals charged with similar 
crimes.!° 


New Policies and Old Laws 


Given the dual support for sentencing reform 
which comes from professionals and legislators 
alike, it would seem that much planning and con- 
sideration of policy outcomes and consequences 
might precede the new sentencing rules. This does 
not appear to be the case, however, and the new 
sentencing programs have been subject to consid- 
erable criticism. The new sentencing reforms may 
be politically attractive and satisfying, but may 
produce results that are no better, and perhaps 
worse, than past policies. For example, while 
mandatory sentencing is designed to guarantee 
punishment for minimum terms, some commenta- 
tors have suggested that conservative state legis- 
latures not only would make prison terms manda- 
tory, but would seize the opportunity to make 
them much longer as well.!! Additionally, since 
rehabilitation seems to work best with first of- 
fenders given probation or who are incarcerated 
for only short periods, this kind of sentencing 
may destroy the few tenuous advantages available 
from currerit practices. 

Another basic problem seen in current sentenc- 
ing reform is that it does not alter the underlying 
purpose of the criminal justice system. Despite 
the soothing moralistic salve of rehabilitation as 
the traditional goal of American prisons, prison 
routine has always made punishment the function 
of jail. Reviewing proposals for sentencing re- 
form, for example, one writer has termed rehabil- 
itation “pap for the feint hearted” suggesting that 
despite its lofty promise, rehabilitation has never 
worked, or perhaps has never been tried, but in 
any case we should accept what judges have al- 
ways done: impose sentencing as punishment and 
retribution.!* 

If punishment has been our actual policy, it 
differs little from the new sentencing proposals, 
but punishment alone perhaps is too brutal, too 
basic, too uncivilized to stand alone. Therefore, 
instead of simply scrapping rehabilitation and 
openly adopting mandatory sentencing, lawmak- 
ers seek a new moral goal for inprisonment: de- 
terrence, in which jailing continues to have a 
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higher motive, this time that of protecting so- 
ciety.1* But deterrence may prove to be more 
elusive than rehabilitation, since the link between 
prisoner and potential violator is much more in- 
direct than between prisoner and rehabilitation 
program. Nevertheless, the politico-moral justifi- 
cation probably is more important now than an- 
ticipated consequences. 

In creating new sentencing laws, state legisla- 
tures typically do not rid state law of old policies. 
The result seems to be an internally inconsistent, 
something-for-everybody criminal code which 
may prove more dangerous and disappointing in 
the future. A case in point concerns prisoners 
convicted at different times under different philo- 
sophies of the state criminal code. Although not 
usually addressed as part of the new state stat- 
utes, it is presumed that offenders incarcerated 
under the new laws will serve their terms in the 
same prisons, perhaps the same cells, with those 
convicted under older variable sentencing laws. 
As they compare conviction experiences and re- 
quirements for release, the new criminal laws 
may be expected to aggravate prisoners’ griev- 
ances about unequal sentencing, the tyranny of 
parole, and rehabilitation for some but its com- 
plete absence for others. Moreover, the new laws 
themselves may be internally inconsistent, requir- 
ing mandatory minimums, but also promising 
sentence reduction for good behavior and self- 
improvement (rehabilitation!). The new sentenc- 
ing may be self-defeating, in addition, if certain 
prisoners receive longer sentences than others for 
the same crime if convicted also as habitual or 
dangerous criminals.'* These issues are similar, 
and probably just as explosive, as those raised 
nearly a decade ago in prison riots and demon- 
strations. 


Sentencing Reform and Empirical Research 


Mandatory sentencing generally is so new, 
there is not very much data or information avail- 
able indicating how it has performed; whether the 
new punishment is being imposed and if crime 
has been deterred. Nevertheless, there is reason 
to doubt the anticipated impact of mandatory 
sentencing. Recent figures in Florida, for exam- 
ple, reveal that admissions to all state prisons are 
very low under a recent state law requiring a 
to justifications for new sen- 


15 Figures have been provided by the Florida Department of Offender 
Rehabilitation. 


3-year minimum mandatory sentence for use of 
a handgun in the commission of a crime. Passed 
by the 1975 legislature, a total of 274 offenders 
were convicted and sentenced to prison under the 
law in 1976; in the first six months of 1977, the 
total was 217. As a point of reference, total 
annual admissions to Florida state prisons are ap- 
proximately 8,500 inmates.15 

This data provides only sketchy information 
about the impact of the law on crime and punish- 
ment policy, but some tentative observations seem 
appropriate. First, it seems clear the law is rarely 
applied to handgun crime. Arrest statistics for 
Florida’s cities and counties for handgun crime 
currently are being gathered for a complete study 
of the state’s mandatory sentencing policy. The 
data reveals that for Jacksonville alone robberies 
and assaults involving firearms recently totaled 
1,418 cases annually with 596 resulting in arrest. 
Clearly, the number of defendants statewide actu- 
ally sentenced to 3-year minimum terms is a mere 
token of the total amount of crime ending in ar- 
rest. It seems likely that in addition to the usual 
percentage of cases dismissed by prosecutors, plea 
bargaining to lesser offenses to avoid the three 
year minimum is occurring, indicating a contin- 
ued important role for prosecuting and defense 
attorneys and judges, all of whom continue to 
exercise wide ranging discretion under traditional 
sentencing policies. If this is the case, mandatory 
sentencing laws simply will become new and ad- 
ditional bargaining chips that prosecutors, in par- 
ticular, can use to obtain convictions. Clearly, the 
role of these new laws in affecting plea bargaining 
needs to be examined in order to fully assess their 
impact in criminal justice. 

Besides observing the extent to which new 
sentencing laws are imposed, it is important to 
determine if they deter crime, for deterrence is a 
central theme in supporting and justifying the 
new penalties. Florida again provides an oppor- 
tunity to assess the impact of the law, not only 
because a mandatory law has been in force since 
1975, but also because a statewide advertising 
campaign was conducted during 1976 to alert po- 
tential offenders about the new penalty. At least 
one large billboard was placed in each county, 
normally along a well-traveled highway, along 
with numerous posters in convenient store win- 
dows alerting potential robbers of the handgun 
law. Additional billboards were erected in urban 
areas. Data on the location of the billboards, local 
crime rates and arrest statistics are being gath- 
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ered to determine if the new laws affect crime 
rates. As indicated above, the total number of ad- 
missions to state prison under the new law are 
low, but the rate has more than doubled between 
1976 and 1977. It is likely the rate is up sharply 
because the law has been applied to more handgun 
cases and possibly is used in plea bargaining to 
reduce charges from even more serious penalties. 
Nevertheless, the increased rate does not support 
deterrence expectations. 

Research in other jurisdictions also suggests 
that mandatory sentencing may have modest im- 
pacts on deterring crime. In a study of the impact 
of gun control laws and mandatory sentencing in 
Massachusetts, for example, researchers con- 
cluded that the law only temporarily produced a 
decrease in the number of firearms in circulation 
in the state and that most crimes committed with 
firearms were not reduced by the new law which 
required a minimum l-year sentence for illegal 
possession of a firearm. A slight decrease occurred 
in assaults involving firearms, usually an unpre- 
meditated act in which an assailant, who normally 
carried a gun, was inclined to use the weapon if 
involved in a violent confrontation. The total 
number of assaults, however, remained high, 
many gradually involving other kinds of weapons. 
In contrast, use of firearms in robbery and mur- 
der remained constant. Thus, while some positive 
effects of the new law have been noted, they are 
very modest.'® 

As indicated above, there is little systematic 
empirical research describing mandatory sentenc- 
ing and plea bargaining, but experience wit 
Oklahoma’s drug laws illustrates how other judi- 
cial officials in addition to the prosecutor attempt 
to delay or avoid the impact of mandatory sen- 
tences if the requirements of the new laws conflict 
with their own policy goals, strategies or per- 
sonal values. In this way, the mandatory sentence 
may face political opposition in the lower court 
bureaucracy similar to that experienced in the 
past by other unpopular policies such as school 
integration, expanded rights of criminal defend- 
ants, school prayer, and others. Oklahoma has had 
a mandatory sentencing law for certain drug vio- 
lations since 1971. Attempts to have the law de- 
clared unconstitutional on various grounds have 
failed in state appellate court, but lower court 
judges, prosecutors and juries frequently fail to 
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impose the full effects of the law in individual 
cases. It is reported that prosecutors typically re- 
duce charges to lesser drug offenses which do not 
require imprisonment, defense attorneys some- 
times opt for a jury trial in order to raise the 
mandatory sentencing feature of the law before 
the jury, hoping for sympathetic acquittal, and 
certain trial judges have delayed sentencing up to 
2 years following conviction hoping the law would 
be nullified by higher courts. Well known for his 
opposition to the required sentence, one trial 
judge, in a rare written opinion, explicitly con- 
trasted the policy goals and outcomes of tradi- 
tional rehabilitation theory with the mandatory 
sentence, balancing the very favorable rehabilita- 
tion rates for nonimprisoned first offenders under 
supervised probation against the relatively poor 
results with first offenders who are given prison 
terms. Besides losing opportunities for reducing 
recidivism, he decried the exorbitant cost of im- 
prisoning all offenders under mandatory sentenc- 
ing. Thus, at least for this judge, and probably 
for many others, the debate over rehabilitation 
versus retribution continues to be a salient and 
fundamental issue in judicial policy-making.'7 

From the few reports that are available, it ap- 
pears that a considerable gap may exist between 
legislative goals in mandatory sentencing and ac- 
tual judicial results, but clearly, too little complete 
and systematic research had been done to support 
such a firm conclusion. It is possible, for example, 
that conflict and disagreement exist only in cer- 
tain areas of criminal law. In Oklahoma, judges 
and the legislature apparently disagree on how 
drug violations (including marihuana) should be 
adjudicated. This is among the most controversial 
issues in American criminal law and it may be 
that legislative and judicial decisions regarding 
other crimes may not arouse the same kind of 
passion and disagreement. 

A case in point is a recent study by the Federal 
Judicial Center in which researchers compared 
the actual past sentences of federal judges in var- 
ious types of cases with proposed mandatory min- 
imums found in several Congressional bills. The 
purpose of the research was to determine if there 
was a genuine need for revamping sentencing 
policy in light of the possibility that judges al- 
ready were imposing sentences similar to the 
newly proposed minimums. The study concluded 
that in most case categories, the sentences im- 
posed by the judges in past cases were just as 
stringent as those found in the proposed legisla- 
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tion. Only in sale of drug and bank robbery cases 
were certain judges’ sentences less severe than 
the new proposed minimums. The findings suggest 
that existing judicial sentencing policy most often 
meets the policy goals of the law makers and that 
perhaps only in those cases which have become 
visible political issues in recent years, e.g., drug 
sales, have legislative requirements exceeded the 
sentencing decisions of certain judges.'§ 

A final important issue that some recent re- 
search has examined is the conflict between the 
possible benefits of the mandatory sentence in re- 
ducing crime through incapacitation (imprison- 
ment) and the corollary requirement that prison 
populations must increase. A Rand Corporation 
study has concluded that mandatory sentencing 
could reduce crime 20 percent if all convicted 
felons were required to serve 1.2 years in prison; 
however, prison populations must increase 85 
percent. Crime reductions up to 30 percent of re- 
cent levels would require 3-to 5-year prison terms 
for all convicts, but a likely tripling of the total 
U.S. prison population.*® 

Chances are excellent that a shift to mandatory 
prison sentences for all offenders and a near 
doubling or tripling of prison populations will 
not occur, not because state legislatures and Con- 
gress refrain from enacting such laws, but be- 
cause the administration of these programs im- 
pose heavy new burdens on prisons in addition to 
the effects on judicial systems discussed earlier. 
Urban county jailers already deal with deplorable 
and overcrowded conditions, frequently linked to 
riots, demonstrations or routine violence. These 
local jail administrators usually are anxious to 
promote plea bargaining to transfer prisoners 
quickly to state prisons or back to the streets. And 
even with these measures, city jails remain jam- 
med and intolerable places. In recent years most 
state prisons have had to cope with increasing 
admissions but with no additional facilities; some 
are under court order to significantly reduce over- 
crowding and to improve living conditions, and 
on occasion prison administrators have refused 
to accept more prisoners from county jails. Tem- 
porary tent prisons in Florida were erected in the 
early 1970’s, graphically illustrating the acute 
and urgent need for more space. All of this exists 
now without the mandatory sentence. Even if 
crime could be reduced to eighty percent of cur- 


™ James Eaglin and Anthony Partridge, “An Evaluation of the 
Probable Impact of Selected Proposals for Imposing Mandatory Min- 
imum Sentences in the Federal Courts,” (Washington: Federal Ju- 
dicial Center), July 1977. 


4” Petersilia and Greenwood, 24-26. 


rent levels, the added cost in prison construction 
or the further compressing of bodies in old build- 
ings probably will be too high. Consequently, 
while increased mandatory sentencing may be- 
come the legislative criminal justice policy of the 
future, judicial-correctional policy probably will 
not and cannot meet legislative goals. 


Conclusion 


If mandatory and fixed sentencing laws were 
applied fully, they would produce some benefits 
beyond their immediate political appeal. They 
may eliminate some of the disparity in sentencing 
and the bitter sense of discrimination and arbi- 
trariness which typicai judicial discretion and pa-_ 
role decisions often have produced. Although ex- 
isting evidence is weak, the new sentencing might 
also deter some crime, but this remains to be seen. 
Nevertheless, there is reason to doubt that the 
new laws will have a substantial impact upon 
overall criminal justice policy. When mandatory 
sentencing is used only as a bargaining chip, or 
when juries refuse to convict, the new laws can- 
not achieve their stated policy goais. Equally im- 
portant, if the laws apply only to certain offenses 
such as handgun and drug crime, as is the case 
in many states, the thrust of the new policy will 
be lost in the maze of existing and alternative 
criminal laws which still permit substantial dis- 
cretion and decisional variation. With only certain 
felons convicted under these new laws, feelings 
of discrimination and injustice will continue to 
pervade the jails. 

The new sentencing policies likely will confront 
all of these problems in the near future, but an 
underlying problem about the purpose or goals of 
criminal justice remains: rehabilitation or pun- 
ishment. The rhetoric of the new policy brings 
punishment into the sunshine as the only goal of 
criminal law. As suggested earlier, punishment 
may be all that has been accomplished anyway, 
but at least the image or symbol of rehabilitation 
always had existed and, weak as it is, it supported 
some occupational training, recreation and socio- 
psychological services in prison. These kinds of 
programs never received much funding and they 
always were the first to be cut in favor of simple 
custodial needs. But they existed and, some argue, 
occasionally produced some benefits. Now, with 
the new policy of punishment, we may see the 
legitimate dismantling of whatever meager serv- 
ices that were provided. Not only will the tradi- 
tional opponents of these programs vote for their 


abandonment, but their traditional supporters, 
admitting the lack of tangible results from weak 
programs, may also find themselves abandoning 
all forms of rehabilitation. 

This is not a defense of existing rehabilitation 
programs in American prisons. As best we can 
tell, we have little rehabilitation. At the same 
time, crime and recidivism are up, and fear and 
frustration are up. But is the new policy of pun- 
ishment a satisfactory policy alternative? Society 
really is not protected by the new mandatory laws, 
for even though a particular offender is in prison 
for one or a few years, there are many others 
just like him in society. We will simply replace 
one offender with another and while one individ- 
ual has been punished, he will, at best, be no 
different, but perhaps be worse when he leaves 
prison. We simply will have inconvenienced him 
for a time. Unless lawmakers are willing to lock 
up all offenders for several years, and build more 
and more prisons, and unless court officials ac- 
tively apply the mandatory sentences in all ap- 
propriate cases, the new sentencing laws probably 
will accomplish very little. 

There is little agreement on the causes of crime 
or what kinds of programs are needed to cope 
with it. Poverty, unemployment, racial discrimi- 
nation, broken homes, absent parents, drugs, lack 
of love, child abuse and psychological neglect, etc., 
all typically are seen as prime candidates for 
causes of crime. Clearly, no rehabilitation pro- 
gram has dented many of them, but the alterna- 
tive of abandoning even the hope or the chance 
of rehabilitation for some in favor of an unequally 
applied selective punishment policy is no solution 
at all to crime. 

New sentencing laws are likely to be adopted 
in the future in most of the 50 states and Con- 
gress. Since there is a national trend in this direc- 
tion, much additional research needs to be done 
which compares state experiences under the new 
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laws and accumulates information about the rela- 
tionship between sentencing and crime. There are 
several areas and types of research which will 
become valuable. First, in addition to legal expli- 
cation of the new laws, empirical analysis of the 
implementation of the laws by lower court per- 
sonnel is important. We need to learn in more de- 
tail how frequently the new mandatory laws are 
applied to cases, instances in which the laws are 
used to obtain guilty pleas to lesser charges and 
which groups of defendants are more likely than 
others to be charged under the mandatory sen- 
tencing laws. This kind of research needs to be 
more than anecdotal in which a few exemplary 
cases are cited to prove or make a point. Court 
records and interviews with prosecutors, public. 
defenders and perhaps judges all are needed to 
determine the frequency and nature of plea bar- 
gaining as it involves the new sentencing laws. 
Comparisons also need to be made with police 
arrest data, to be able to determine the relation- 
ship between local police enforcement and charges 
determined by prosecutors. Linkages between 
crime rates, prosecution, conviction and sentenc- 
ing also need to be developed. In addition to gath- 
ering this kind of quantitative data in local courts, 
it would be desirable to maintain a comparative 
perspective, noting similiarites and contrasts be- 
tween jurisdictions within the same state as well 
as comparing states with similar kinds of laws. 
In this way, we may begin to better assess the 
actual implementation of legislative policy by the 
judiciary. Gathering this kind of information in 
local courts often is tedious and frustrating, but 
since sentencing reforms are likely to be impor- 
tant in forthcoming criminal law revisions in 
most of the states, it is worthwhile to begin closer 
analysis of the development of these new policies 
and the impact and outcomes they produce in 
state law enforcement and judicial policy. 


en CURRENT popularity of the notion of mandatory sentences is a call for 
repression of the already oppressed in the name of even-handed justice. Its 
likely outcome will be a greater show of force by the state, a greater invasion 
of privacy, a fulfillment well before 1984 of the future which Orwell warned of. 


—BENEDICT S. ALPER and JOSEPH W. WEISS 


The Failure of Correctional Management-— 
Revisited* 


By ALVIN W. COHN, D.CRIM. 
President, Administration of Justice Services, Inc., Rockville, Maryland 


NUMBER of years ago, Clarence Schrag 
A (1971) suggested that American justice was 
in a state of turmoil. Today, that description 
is as apt as ever. The law enforcement apparatus 
is confronted by a quest for status marked by 
increasing unionization, strikes, and reduction in 
force, while it continues to have low clearance 
rates, inbred infrastructures, paramilitary orga- 
nizational designs, and a distinct inability among 
departments to accept lateral entries by experi- 
enced personnel. 

Courts in this country continue to have clogged 
dockets, are managed by judges trained in law 
but not administration, maintain inequitable jury 
selection procedures, and are confounded by dis- 
parity in sentencing procedures. Prosecutors gen- 
erally are no more able to manage their organiza- 
tions than judges, frequently have excessive 
workloads, must deal with constant turnover of 
not always talented staffs, and occasionally are 
more concerned with convictions than with jus- 
tice. Defense counsel, public and private, also 
have organizational problems, difficulty in recruit- 
ing talented staffs, and participate as much as 
others in what Tannenbaum (1937) calls the 
“dramatization of evil”—the routinization of jus- 
tice to the extent that injustice is more the rule 
than the exception. 

Corrections is just as much in a state of turmoil 
as the rest of the network of criminal justice 
services and begs for an equal amount of reform. 
Yet, reform has been piecemeal rather than sys- 
temic. Ohlin (1974:995) summarizes it well: 

(T)he most neglected area of knowledge about crim- 
inal justice agencies is the process of organizational 
reform. We know least about how to change the systems 
we now have to ones we believe would work better. We 
lack sophistication about the depth and strength of 
vested interests, the role of the political process in 
effecting change, the function of crises . . . the signifi- 
cance of organizationally entrenched ideological conflict, 


and the means for resolving problems of administrative 
succession. 


* Dr. Cohn’s original article, “The Failure of Correc- 
tional Management,” appeared in Crime and Delinquency, 
July 1973. 


Notwithstanding the above, corrections, as well 
as other segments in criminal justice administra- 
tion, has engaged in some effort to bring about 
change. However, while many organizations have 
attempted innovative programs, the mandate for 
change generally has come more from external 
sources, such as legislatures, mass media, client 
groups, professional associations, unions, and 
standard-setting and planning groups, than from 
internal sources. Certainly, too little change has 
been inaugurated by top management. Nonethe- 
less, this pursuit for reform comes from a recog- 
nition by many that corrections has failed: failed 
to correct clients, failed to protect society, failed 
in general effectiveness, and failed at being effi- 
cient in its operations. 

Various aspects of corrections are also under 
attack: attacks based on ideology, such as the 
appropriateness of the indeterminate sentence; 
attacks based on rehabilitative efficacy, such as 
the value of counseling or treatment programs; 
and attacks based on organizational arrange- 
ments, such as the continuation of parole pro- 
grams. 

Additionally, the courts have initiated a pre- 
emptive approach to corrections, for in the last 
decade, more and more judges have begun to in- 
tervene not only in the administrative affairs of 
correctional organizations, they are either de 
facto managing them or actually closing them 
down. Issues associated with due process, griev- 
ance machinery for inmates, the rights of proba- 
tioners and parolees, and even working conditions 
for employees, to cite a few examples, have be- 
come paramount issues and appear to be taking 
more of the time of already busy managers. 

The above are issues which became problems 
primarily because correctional managers have 
failed to lead their organizations; instead, they 
have been mere caretakers, if not sinecures, allow- 
ing others to make decisions for them. As a conse- 
quence, as Weissman (1973:1) states: ‘Problems 
in bureaucracy are endless. They range from rit- 
ualism and over conformity to self-perpetuation 


and self-interest. Following the rules often be- 
comes more important than achieving the goals, 
and organizations are run for the benefit of staff 
and administration rather than for the clients.” 

Implicit in the above is that any formal organi- 
zation has a set of goals which it strives to 
achieve. Once goals are set, behavioral objectives 
can be specified, which then lead to the develop- 
ment of explicit programs. In a well-managed 
organization, the management process is com- 
pleted only when both the organization and its 
incumbents are evaluated to determine levels of 
success. This, in effect, means that there must be 
a level of accountability which will answer the 
question: “How well have we done?” 

Unfortunately, many correctional managers 
either are unwilling or unable to distinguish be- 
tween organizational achievement (survival) and 
institutional success. As Selznick (1957:27) uses 
the terms, organizational achievement is con- 
cerned with the processing of numbers, the count- 
ing of events, and the mere deployment of re- 
sources. Institutional success, on the other hand, 
measures the exact degree to which the organiza- 
tion accomplished its mission or achieved its goals 
and objectives. The former permits a manager to 
point with pride to developments and occurrences ; 
the latter deals directly with: “How well have we 
done?” 

The issue of goals and objectives comes back 
again and again to haunt us, for this appears to 
be the crux of the problem: Just what are the 
appropriate goals and objectives of a correctional 
organization? Yet, to answer this question, we 
must first determine just what a correctional or- 
ganization is or ought to be. What is its primary 
mission? How does a correctional organization 
differ from other agencies in the network of crim- 
inal justice services? How does a correctional 
organization compare or differ from other kinds 
of formal organizations? 

Writing from different perspectives, several 
authors, including Parsons (1960:17), Blau and 
Scott (1962:1), Caplow (1964:1), and Etzioni 
(1964:3), have defined the term organization as 
a social unit or collectivity that has been estab- 
lished for the explicit purpose of achieving cer- 
tain goals. Additionally, some attempt to classify 
organizations systematically, that is, to develop 
a taxonomy. Parsons (1965:63-85), for example, 
classifies organizations according to the social 
need to which the organization is oriented, includ- 
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ing economic production, political goals, social 
integration, or pattern maintenance. 

Blau and Scott (1962:42-45), on the other 
hand, classify organizations based on the cui bono 
or “prime beneficiary” principle. They note that 
four populations can be distinguished in relation 
to any large-scale organizations, which leads to 
the development of four types of organizations 
according to the prime beneficiary: (1) mutual 
benefit associations, such as unions, in which the 
prime beneficiary is the membership; (2) busi- 
ness concerns, such as retail stores, in which the 
owners are the beneficiaries; (3) service organi- 
zations, such as schools, in which the clients bene- 
fit; and (4) commonweal organizations, such as 
law enforcement agencies, for which the public- 
at-large is the prime beneficiary. 

For the most part, these illustrative taxonomies 
tend to be abstract in orientation and descriptive 
from a functional point of view. In every instance, 
exceptions can be noted. No more dramatic excep- 
tion exists than in the case of corrections. Fur- 
ther, it is an exception which leads to considerable 
difficulty, especially when we demand sound man- 
agement on the part of the top-level executive. 

Using the cui bono taxonomy, just where does 
corrections fit? Obviously, a correctional organi- 
zation (prison, probation, parole, etc.) is neither 
a mutual benefit organization (although some in 
the public think government employees approach 
their jobs from that perspective) nor a business 
concern (although some correctional organiza- 
tions are more concerned about collections from 
clients than in providing direct services). But is 
it a service organization with the client being the 
prime beneficiary? Or is it a commonweal organi- 
zation, with the public-at-large the prime benefi- 
ciary? 

It is reasonable to make a case for either type 
of organization and, in fact, many organizations 
have made such a commitment. Where clients 
truly rule supreme, as occurs in some treatment- 
focused agencies, it would be natural to assume 
that the management has declared the organiza- 
tion to be service in nature. Where surveillance 
and restraint reflect management’s philosophy 
and workers adhere to such a mission, there is no 
doubt that the organization is commonweal in 
nature and practice. 

But most managers have not declared the goals 
of their organizations. In fact, many allow their 
staffs to drift—to choose their own personal phi- 
losophies. This, in part, may be understandable, 
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for it is not a simple matter to declare the intent 
of the organization, especially if one is forced to 
choose among the Blau and Scott alternatives. 
Corrections may not be either service or common- 
weal; it may be somewhere between the two. This 
does not suggest a cop-out; instead, it may reflect 
a level of reality that cannot be disputed. Of 
major significance, however, is the absolute need 
of the organization to declare itself; to identify 
its philosophy, goals, and objectives; to ensure 
that all personnel know and understand what is 
expected of them; that all personnel are held ac- 
countable for the implementation of stated objec- 
tives; and that the organization itself measures 
its level of success. 

Whether these tasks are accomplished in an 
authoritarian manner or whether they are ful- 
filled by participative management, it is undeni- 
ably the role, responsibility, and function of top 
management to assure that they are done. To fail 
to manage the organization in ways that produce 
efficient and effective results, outcomes, and im- 
pacts is an unconscionable failure and one which 
should not be tolerated. Thus, whatever the strife, 
whatever the crisis, whatever the activity, it is 
the correctional manager’s responsibility to en- 
sure a productive organization and one that ac- 
complishes its mission. One can excuse failure for 
accomplishing objectives, if one has genuinely 
tried; there can be no excuse for failure to set 
reasonable and responsive objectives. 

An important question, then, is: Why do cor- 
rectional managers fail? 

Vollmer (1939:5) once described what is ex- 
pected of the policeman. What he said probably 
applies to the correctional manager: 

(T)he citizen expects police officers (correctional 
managers) to have the wisdom of Solomon, the courage 
of David, the strength of Samson, the patience of Job, 
the leadership of Moses, the kindness of the Good Sa- 
maritan, the strategical training of Alexander, the faith 
of Daniel, the diplomacy of Lincoln, the tolerance of 
the Carpenter of Nazareth, and finally, an intimate 
knowledge of every branch of the natural, biological, 
and social sciences. If he had all these, he might be a 
good policeman (correctional manager)! (Parentheses 
added) 

If the above is true, then we are asking for a 
great deal—perhaps too much. Yet, it is inescap- 
able that most of the above is required, in addition 
to being able to deal with people, set goals, and 
objectives, understand the value and methodology 
of personnel and program evaluation, handle ex- 
citable politicians, respond to client demands, ac- 
complish tasks without physical breakdown, and, 


as Kassebaum, Ward and Wilner (1971) indicate, 
“keep the lid on the organization” and survive it 
all! 

The contemporary correctional manager, re- 
gardless of setting, has a task worthy of Sisyphus, 
the legendary King of Corinth in Greek myth who 
was condemned to roll a heavy rock up a hill, only 
to have it roll down again. Confronted by dilem- 
mas, problems, crises, emergencies, sabotage, poli- 
tical interference, and unruly clients and staffs, it 
is no wonder that many managers complain about 
not having sufficient time to plan for the future. 
Many claim that too much energy is needed just 
to maintain the present. Obviously, this stance 
leads to the perpetuation of the status quo—if not 
survival—rather than the development of an or- 
ganization which knows where it has been, where 
it is, and where it should be heading. Looking to 
the future and planning for it, however, is what 
distinguishes competency from incompetency, 
from being a sound manager to being only a care- 
taker of an organization. . 

This is not to say that a competent manager is 
one who is unconcerned about survival, either for 
himself or his agency. However, rather than this 
concern ruling him, he is in control. The compe- 
tent manager is creative and innovative; he is not 
the bureaucrat whose credo Boren (1978:15) de- 
scribes as, “When in charge, ponder. When in 
trouble, delegate. When in doubt, mumble.” Bu- 
reaucracy need not be a bad word; yet, it is 
viewed cynically when it creates more problems 
than it resolves; when managers lose sight of 
what is reasonable and appropriate. As Boren 
(1978:28) suggests, the correctional manager 
should not adhere to the bureaucratic principle: 
“If you study a problem long enough, it may go 
away.” 

On the wall of an electronics firm there used to 
hang a framed motto expressing the sentiments of 
the president of the company. “Intelligence,” it 
said, “is no substitute for information; enthusi- 
asm is no substitute for ability; willingness is 
no substitute for experience.” The motto disap- 
peared after a series of organizational meetings 
prompted someone to add, “And a meeting is no 
substitute for progress.” 

It is easy for a correctional manager to believe 
the above motto and still easier to conduct meet- 
ing after meeting, allegedly to plan for the future. 
Further, it is not uncommon for these meetings 
to be a waste of time when they are poorly plan- 
ned. A meeting does not take the place of sound 
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participative management nor does it mean that 
a manager necessarily is willing to share decision- 
making with selected representatives of the or- 
ganization. It may very well serve a latent objec- 
tive of creating a busy schedule—with meetings 
—so that nothing else really gets accomplished 
in the agency. 

Being busy but accomplishing little is not the 
only reason for correctional management failure. 
In fact, in a paper written several years ago, “The 
Failure of Correctional Management” (1973), I 
suggested that there were at least 10 such rea- 
sons. They included: (1) Many managers are 
more concerned with survival than with substan- 
tive programming; thus, they become bureaucrat- 
ically impotent and unable to bring about or- 
ganizational change. (2) There is no body of 
knowledge which states that rehabilitation can 
work; thus, programming objectives to bring 
about change or correction among clients is like 
walking uphill in a mudslide. 

(3) Correctional managers are still committed 
to the belief that clients are “sick” and in need 
of cure; thus, they program around rehabilitation 
and fail to examine organizational structure, pol- 
icy, and procedures in terms of how the agency 
itself might be perpetuating deviance among cli- 
ents rather than in assisting them in change. (4) 
Correctional managers not only fail to set goals 
and objectives and help subordinates understand 
what they are supposed to do, they frequently 
allow workers an unbridled amount of discretion, 
which, in a Catch 22 cycle, leads to even less 
accountability. (5) The correctional manager can 
be viewed as an apolitical bureaucrat; he is never 
sure who his constituents are. Thus, he frequently 
acts functionally—and for survival—rather than 
as a leader. 

(6) Correctional managers usually are more 
concerned with producing accomplishments that 
have high visibility than with substantive results; 
thus, there is a constant thrust to do those things 
“which will make us look good.” This also leads 
to what Cressey (1958:761-762) describes as a 
“vocabulary of adjustment,” or defensive behav- 
ior. He lists a number of rationalizations that 
treatment managers, for example, have used to 
defend their apparent failures, including the fa- 
miliar remark: “If only one man was saved from 
a life of crime, the money spent on the program 
is justified.” 

(7) Most correctional managers have not been 
educated or trained in management or public ad- 


ministration; thus, they can only learn through 
trial and error—and their own at that—how to 
Manage an organization effectively. Further, be- 
cause many are trained in social work, their focus 
is casework oriented, which usually is not appro- 
priate for correctional management. (8) Because 
the correctional manager has no professional body 
of knowledge upon which to base policies and pro- 
cedures, as does a physician, he tends to fall back 
on rules and manuals—frequently those he de- 
veloped. As a consequence, he may spend more 
time insisting subordinates follow the manual 
than in exploring what the agency’s goals should 
be. Thus, he becomes more concerned with means 
than with ends. 

(9) There is no outside reference group to 
which the correctional manager can turn consist- 
ently for standards, ethics, or rules of perform- 
ance. Even though such groups as the National 
Council on Crime and Delinquency and the Amer- 
ican Correctional Association promulgate such 
materials, elected officials do not feel bound in any 
way to subscribe to them. Thus, there is no real 
outside support for the correctional manager 
other than of a persuasive sort. 

Finally, (10) Since the correctional manager 
has learned, in part, how to manipulate his own 
superiors, especially by using catchy slogans such 
as “rehabilitation of offenders,” “‘protection of so- 
ciety,” or “help people change,” he, in effect, suc- 
cessfully keeps such superiors from really know- 
ing what is going on inside the organization. 
Thus, performance and organizational evaluation 
wind up being kept to a minimum and no one 
really knows “how well are we doing?” 

In “revisiting” the case of correctional manage- 
ment failure, the picture painted would appear to 
be drab, bleak, and without much merit. Yet, from 
the time the original paper was written until this 
time, I do believe that there has been some mean- 
ingful change. While no one could or should argue 
that corrections has successfully reformed itself 
or is being reformed appropriately, there have 
been some significant changes that suggest a 
brighter future, especially with regard to the 
status of management. 

In the first instance, there is an increasing 
number of middle and top managers who have 
completed courses in management or administra- 
tion, either at universities or training programs. 
Many of these better trained managers are re- 
placing old-line executives who tended to be re- 
sistant to change. Line workers, too, are better 
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trained than ever before and, in fact, are demand- 
ing more of their superiors in the way of per- 
formance. They are eager to take pride in their 
organizations’ accomplishments, tend to look for 
the setting of goals and objectives, and are disin- 
clined to permit their superiors to continue in a 
management process in old ways “. . . because this 
is the way we’ve always done it” or “. . . because 
this is the way the judge wants it.” It is a healthy 
sign that subordinates are pressuring for pro- 
grammatic accomplishments and still healthier 
that they demand a role in helping the agency to 
achieve substantive results. 

We are still a long way from truly accountable 
agencies or personnel, but there have been genu- 
ine efforts at measuring outcomes and impacts 
of programs. Evaluation and research are no 
longer dirty words which when uttered thrust 
managers into states of panic. Many agencies 
have indeed developed research programs, with 
appropriate personnel and budgets. Many more 
are willing to allow outsiders to enter the inner 
sanctums of their organizations to assess pro- 
grams. Additionally, many agencies have initiated 
improved personnel evaluation strategies. 

Because of the increasing scarcity of resources, 
personnel and materiel, many political superiors 
are no longer as content to be manipulated as they 
once were insofar as being knowledgeable about 
programs and policies is concerned. Even if their 
motivation is for the “wrong” reasons, namely 
their own political survival, they are encouraging, 
if not forcing, correctional managers to defend 
their programs and budgets, at least on an annual 
basis. They are no longer as willing to permit the 
expansion of personnel. Certainly, many “hear” 
what the courts are saying that tend to force ad- 
ministrative changes. 

There still is no distinct body of knowledge that 
belongs exclusively to corrections, but there is an 
increasing amount of information about clients, 
treatment strategies, and organizational arrange- 
ments. Consequently, the correctional manager 
today tends to know more about more things than 
in the past and there appears to be some evidence 
that he is using such information to make his 
agency more effective and efficient. 

Further, the “rehabilitative ideal,” as Allen 
(1964) uses the term, is no longer the only ap- 
proach to dealing with offenders. Treatment, how- 
ever noble its intent, no longer suffices as the ideal 
strategy. As a result of progress in case classifi- 
cation models, some probation and parole agencies 


not only are increasing their use of early dis- 
charge, they are following Schur’s (1973) dictum 
of “nonintervention.” That is, they are leaving 
some clients alone, not because they will behave 
necessarily and cause no trouble, but because no 
real interventions are indicated or needed. This 
is also to be found in some prison systems, where 
treatment is no longer foisted on inmates, but 
where they are permitted to choose among pro- 
grams, if they wish such. 

Due process and concern for the rights of cor- 
rectional clients has received considerable impetus 
as a result of judicial interventions. But many 
correctional managers, whether they are fearful 
of the courts, concerned about suits, or genuinely 
are concerned about clients, take into considera- 
tion these issues as they develop new programs 
or assess existing ones. Many managers, of 
course, resist changes in these areas, but there is 
an increasing number who care and, as a conse- 
quence, programs are improved. 

And, finally, whether we approve or not, both 
the American Correctional Association and the 
Academy of Criminal Justice Sciences (along 
with the American Society of Criminology) have 
initiated projects to develop standards of practice 
and education, respectively, in corrections as well 
as in other areas of criminal justice administra- 
tion. The extent to which such standards will be 
appropriate is not an important issue here. What 
is of concern is that some individuals and groups 
are trying to bring about change that is meaning- 
ful, responsible, responsive, and constructive. 
More important, they are changes being initiated 
from within the field. They are approaches to 
reform developed by correctional managers. They 
are events which reflect a growing concern and 
admission that corrections can and should be more 
effective. 

One cannot be certain that this thrust for better 
managed correctional organizations is more myth 
than reality; that it is a genuine trend; that 
agencies could accomplish more, even with re- 
duced resources; or if we are being deluded into 
believing that we have a cadre of better trained 
and educated managers merely because such per- 
sons are attending more university and training 
programs. 

There is reason to be cautiously optimistic, even 
if that optimism must be tempered by existing 
realities. By any manner of measurement, it is an 
inescapable conclusion that where we have been 
in corrections has been a disaster. The optimism 
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springs from the belief that we now have a better 
fix on the state of the art today. The caution that 
is being expressed centers on the fact that no one 
has a claim to crystal ball reading with any better 
success than anyone else. We may have a better 
grasp on the issues, problems, and concerns than 
we have ever had before, but no one can be sure 
that the path we are cojointly taking is the right 
one. 

If the basic tenets of reintegration theory are 
adequate, and if they are implemented in a gen- 
uine fashion, then it is reasonable to believe that 
correctional managers are more likely than ever 
before to exercise correctional leadership. If they 
lead instead of merely administer their agencies, 
we can expect more responsible participation in 
the correctional process not only by subordinates, 
but by legislators, elected officials, laymen, volun- 
teers, clients, witnesses, and victims as well. For 
the first time in the history of corrections, it may 
be possible to envision a real team effort in con- 
trolling and reducing crime. That it is likely to 
occur is problematic; that there are some signs 
of wanting it to occur is encouraging. 

Earlier I suggested that what Vollmer had to 
say about the role of the policeman was applicable 
to the correctional manager. So, too, is the advice 
the State Department profers to its foreign af- 
fairs officials: 


(A)ll Foreign Service officers should embody a bal- 
anced blend of integrity, good judgment and decisive- 
ness, initiative, loyalty, intellect, creativity, capacity 
for growth, courage, sense of priority, appropriate at- 
tention to significant detail, ability to work with others, 
persistence in pursuit of sound objectives, willingness 
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to accept responsibility, industry and productivity, hon- 
esty, dependability, fairness including fair treatment of 
colleagues and subordinates, honor, dignity, core skill 
and functional competence, independence of thought, hu- 
mane and considerate conduct, acceptance of Service 
discipline, and an ability to meet reasonable and clear 
goals. The foregoing list of positive qualities and attri- 
butes is not meant to be all inclusive. 
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Rethinking the President’s Power 
of Executive Pardon’ 


By CHRISTOPHER C. JOYNER, PH.D. 
Assistant Professor of Political Science, Muhlenberg College, Allentown, Pa. 


WO EVENTS within recent years—President 
[ove pardon of Richard M. Nixon on Sep- 

tember 8, 1974, and President Carter’s proc- 
lamation of conditional amnesty for Vietnam 
draft resisters on January 23, 1977—again have 
underscored significance of the power of presi- 
dential pardon in the American jurisprudental 
system. However, despite widespread publicity 
over these two specific case instances, the pardon 
power in general still remains only superficially 
understood by most citizens. It is therefore the 
purpose of this article to examine the practical 
evolution of the President’s pardoning powers, 
and in so doing, to ascertain the juridical scope 
and legal implications inherent in such an execu- 
tive act of clemency. 


I. The President’s Pardoning Power in 
Historical Perspective 


A. The Traditional Legacy.—The President’s 
power to “grant reprieves and pardons for of- 
fenses against the United States” is a direct 
lineal descendant of executive clemency provisions 
which had been exercised from the early times 
by the English Crown.'! A multiplicity of writers 
and scholars—both legal and philosophical and 
including Thomas Hobbes, Sir Mathew Hale, Sir 
William Hawkins, Sir Edward Coke, and William 
Eden—explored diverse ramifications of clemency 
by the monarch in trying to ascertain its true 
character and proper usage. Further, an examina- 
tion of the charters granted to the early English 
continental colonies clearly indicates that the 
Crown delegated all pardoning power in the col- 
onies, usually to the jurisdiction of the local 
British executive authority.” 

B. The Founding Father’s Perceptions.—Fol- 
lowing the American War for Independence and 
the attendant estrangement from Great Britain, 
the framers of the Constitution also saw fit to 
vest the pardoning power in the executive branch 


* The author wishes to acknowledge his appreciation to 
Mr. David C. Stephenson, Deputy Pardon Attorney, for his 
cooperation and assistance in the preparation of this paper. 
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of the United States government. The political 
history of the new republic, as chronicled during 
the Constitutional Convention in 1789 by James 
Madison, provides insight into various policy con- 
siderations expressed by the Founding Fathers 
over the pardon clause, Article II, section 2. 

According to Madison’s diary, one early critic 
of the pardon clause argued that the President 
should not retain power to grant clemency, while 
another delegate remained skeptical about exer- 
cising such a power before conviction, or without 
the consent of Congress, in cases involving ac- 
cusations of treason.* In addition, there surfaced 
grave reservations that a President’s grant of 
clemency could become a dangerous device if: (1) 
it were used to shield his accomplices during an 
abortive attempt to subvert the Constitution; or 
(2) it were used to impede investigations by 
pardoning offenders before formal indictments 
had been made.‘ Despite these admonitions, how- 
ever, it remains an irony of history that the most 
worrisome misgiving posited at the Convention 
concerned the possibility that treasonous activ- 
ities instigated by the President’s confederates 
(or his associates) might go unpunished—not be- 
cause of collusion, but rather because of some 
sympathetic willingness to excuse a just and 
proper penalty because of former friendships.® 

Notwithstanding this, the advocates for execu- 
tive pardon made convincing argument. Should 
such a hypothetical conspiracy occur, they con- 
tended, testimony by participants surely would 
be needed in order to secure conviction of the 
leaders. Accordingly, such testimony might be 
won only by a grant of clemency from the execu- 
tive. 

1 An excellent history of the ancient practice of pardoning can be 
found in The Attorney General’s Survey of Release Procedures: Pardon, 
Vol. III (Washington, D.C.: Government Printing Office, 1939), pp. 


York: Macmillian, 1902), and Camden Pelham, The Chronicles of Crime 
(London: Reeves and Turner, 1886). 
2 Christen Jensen, The Pardoning Power _ ~ American States 
(Chicago: University of Chicago Press, 1922), 
% Jonathan Elliot, Madison’s Debates on ie Federal Constitution 
(Philadelphia: J.B. Lippincott Co., 1845), pp. 380, 480, 549, and 562. 
-H. Humbert, The Pardoning Power of the President oo 
in {American Council on Public Affairs, 1941), p. 
id., p 
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Regarding where to invest the pardoning 
power, Madison himself believed both the House 
of Representatives and the Senate were highly 
ill-suited, chiefly because legislative bodies are 
guided in their judgments largely by “passion.” 
In conjunction with this was the realization that 
neither the House nor the Senate could remain 
in continuous session, and should a local insurrec- 
tion arise, any delay in using clemency for the 
insurgents as a bargaining chip might prove dis- 
astrous. Writing in The Federalist to defend the 
executive’s preogative to pardon, Alexander 
Hamilton made this latter point abundantly clear: 


But the principal argument for reposing the power 
of pardoning in this case in the chief magistrate, is 
this: in seasons of insurrection or rebellion, there are 
often critical moments, when a well-timed offer of 
pardon to the insurgents or rebels may restore the 
tranquility of the commonwealth; and which, if suf- 
fered to pass unimproved, it may never be possible 
afterwards to recall. The dilatory process of convening 
the legislature, or one of its branches, for the purpose 
of obtaining its sanction, would frequently be the oc- 
casion of letting slip the golden opportunity. The loss of 
a week, a day, an hour, may sometimes be fatal. If it 
should be observed, that a discretionary power, with a 
view to such contingencies, might be occasionally con- 
ferred upon the president; it may be answered in the 
first place, that it is questionable, whether, in a limited 
constitution, that power could be delegated by law; and 
in the second place, that it would generally be impolitic 
beforehand to take any step which might hold out the 
prospect of impunity. A proceeding of this kind, out 
of the usual course, would be likely to be construed 
into an argument of timidity or of weakness, and would 
have a tendency to embolden guilt.6 


Thus, as conceived by the Founding Fathers the 
President’s power to pardon was deemed neces- 
sary not merely to preserve any manifest consid- 
erations of humaneness, but moreso to safeguard 
the public welfare. In short, the pardon was to 
be implemented as an instrument of law enforce- 
ment. 

Consequently, as finally adopted the Constitu- 
tion conferred upon the President in nondefinitive 
language the “power to grant reprieves and par- 
dons for offenses against the United States, except 
in cases of impeachment. Yet, when viewed in 
the aggregate, the Constitution’s framers devoted 
only a modicum of time and debate to the clem- 
ency provision, and not unexpectantly, they made 
no assertive efforts to outline any terms, to enum- 

® Henry Cabot Lodge (ed.), The Federalist, A Commentary on the 


Constitution of the United States, No. 74 (New York: G.P. Putnam’s 
Sons, 1888), p. 465. 

7 See, e.g., W.W. Smithers, ‘‘Nature and Limits of the Pardoning 
Power,” Journal of Criminal Law, Vol. 1, No. 4 (November 1910), 
pp. 549-562; Harold W. Stoke, “A Review of the Pardoning Power,” 
Kentucky Law Journal, Vol. 16, No. 1 (November 1910), pp. 34-42. 

58 32 U.S. (7 Pet.) 160 (1833). 

® Ibid. 

10 Corwin, The President: Office and Powers, p. 160. 


erate proper forms, or to designate particular 
cases pursuant to issuing a pardon. Primarily for 
this reason, then, the precise nature and legal 
scope of the pardoning power was left uncertain 
until subsequent juridical opportunities arose for 
testing its application and for scrutinizing its 
judicial interpretation.? 


II. The Evolving Legal Scope of 
Executive Power 


A. An “Act of Grace.”—The constitutional his- 
tory of the President’s power to grant clemency 
evidences growth both in clarifying its definition 
and in determining its applicability. In United 
States v. Wilson, the first Supreme Court case 
decided on the pardoning power, Chief Justice 
Marshall posited: “As this power had been exer- 
cised from time immemorial by the executive of 
that nation whose language is our language, and 
to whose judicial institutions ours bear a close 
resemblance; we adopt their principles respecting 
the operation and effect of a pardon, and look into 
their books for the rules prescribing the manner 
in which it is to be used by the person who would 
avail himself of it.”’> Marshall then made his now- 
famous observation that: 

A pardon is an act of grace, proceeding from the 
power entrusted with the execution of the laws, which 
exempts the individual, on whom it is bestowed, from 
the punishment the law inflicts for a crime he has com- 
mitted. It is the private, though official act of the execu- 
tive magistrate, delivered to the individual for whose 
benefit it is intended, and not communicated officially 
to the Court .... A pardon is a deed, to the validity 
of which delivery is essential, and delivery is not com- 
plete without acceptance. It may then be rejected by 
the person to whom it is tendered; and if it be rejected, 
we have discovered no power in a court to force it on 
him. 

Marshall thus in his dictum on Wilson empha- 
sized “grace” and the private character of the 
presidential act. Consequently, for nearly one 
hundred years thereafter, mercy or “grace” was 
the doctrinal keystone in petitions for executive 
clemency. However, in the words of one recog- 
nized scholar of the American presidency, the 
circumstances surrounding the Burdick decision 
in 1915 “‘reduced the doctrine of the Wilson case 
to palpable absurdity.'° 

In Burdick v. United States, Marshall’s con- 
ceptualization of the pardon power was overtaxed 
fatally. Burdick, a newspaperman, refused on 
grounds of self-incrimination to testify before a 
grand jury concerning frauds in the New York 
customhouse. In an attempt to break down the 
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protection afforded by the fifth amendment, Presi- 
dent Wilson profferred to Burdick ‘‘a full and un- 
conditional pardon for all offenses against the 
United States” which he might have committed 
in matters pertaining to his testimony. Interest- 
ingly enough, Burdick rejected the pardon and 
persisted in his contumacy with the unanimous 
support of the Court. “The grace of a pardon,” 
remarked Justice McKenna rather sententiously, 
“may only be a pretense . . . involving conse- 
quences of even greater disgrace than those from 
which it purports to relieve.”!! Moreover, he de- 
clared, “Circumstances may be made to bring 
innocence under the penalties of the law. If so 
brought, escape by confession of guilt implied in 
the acceptance of a pardon may be rejected 
....!2 By so positing, the Court initiated a 
legal metamorphosis in the pardon power’s juri- 
dical interpretation which culminated in the aban- 
donment of the “grace” qualification 12 years 
later. 

B. An Act of Public Welfare-——The Supreme 
Court in 1927 sustained the President’s right— 
even against the will of a prisoner—to commute a 
death sentence to one of life imprisonment. By so 
doing, the chief executive’s pardon powers were 
subjected to a radical reinterpretation. “A pardon 
in our days,” the Court asserted, “is not a private 
act of grace from an individual happening to pos- 
sess power. It is part of the constitutional scheme. 
When granted it is the determination of the ulti- 
mate authority that the public welfare will be 
better served by inflicting less than what the 
judgment fixed.”!? Presumably, what this seems 
to indicate is that by substantiating a commuta- 
tion order for a deed of pardon, any President 
is empowered to bestow a full pardon to any 
person, predicated only on the particular case, 
its relative circumstances, and his own judg- 
mental perceptions. Implicit in this authority, of 
course, is the recognition that the substituted 
penalty is acknowledged by law and, as commonly 
understood, is less severe than the original pen- 
alty prescribed. 

C. The Impact of Changing Scope.—That the 


11 236 U.S. 90 (1915). 

12 Ibid., p. 91. 

18 Biddle v. Perovich, 274 U.S. 486 (1927). 

14 Cf. Edward R. Johnes, “The Pardoning Power from a Philosophi- 
cal Standpoint,” Albany Law Journal, Vol. 47, p. 385; W.W. Smithers, 
“The Use of the Pardoning Power,” Annals of the American Academy 
of Sciences, Vol. 52 (March 1914), pp. 61-66; and Henry Weihofen, 
“Pardon: An Extraordinary Remedy,” Rocky Mountain Law Review, 
Vol. 12, No. 1 (December 1939), pp. 112-120. 

15 See 5 Opinion of the Attorneys General, p. 532. 

16 This refers, of course, to “rehabilitations” in Bulgaria, Czechos- 
lovakia, East Germany, Hungary and Poland during the 1950’s. See 
Zbigniew K. Brzezinski, The Soviet Bloc: Unity and Conflict (Cam- 
bridge: Harvard University Press, 1971), pp. 200-205, 222-223, 349. 


President’s pardon power has undergone pro- 
found legal and constitutional changes during the 
past century is unmistakably clear.'* Yet, when 
the extent of executive clemency is narrowly de- 
fined and legally scrutinized, several important 
points should be realized. 

First, as borne out through historical practice, 
the President’s pardoning power is broad and 
unqualified. Excepting cases of impeachment, it 
encompasses the most trivial, as well as the most 
serious, offenses against the United States. 

Second, while the President possesses the ad- 
mittedly discretionary authority to grant or deny 
a pardon to any petitioner, his jurisdiction only 
extends to Federal offenses; i.e., the President has 
no formal pardoning authority in violations of 
state law. 

A third point worthy of note is that the Chief 
Executive’s power of clemency cannot be extended 
to include civil suits (between individuals) 


wherein only the rights of the litigants are in- 
volved.'® 

Fourth, as might be expected, all territories 
under United States jurisdiction concomitantly 
fall under the President’s power of pardon. Not 


surprisingly, therefore, the ultimate decision for 
granting clemency will still rest with the Presi- 
dent, irrespective of any decision previously 
reached or made known by a territorial governor. 

Fifth, presidential use of the pardoning author- 
ity is immune from review by the courts and is 
external to the lawful perview of the Congress; 
the President’s sole discretion is the ultimate 
judge of how, when, and if the pardon power 
should be activated. 

Sixth, unlike practices in some European coun- 
tries,'® the President has no authority to grant a 
posthumous pardon. 

Finally, mention should be made of the multi- 
faceted forms clemency has taken during its his- 
torical evolution in the United States. Although 
only two types are stipulated in the Constitution 
(viz, pardons and reprieves), clemency has been 
granted by Presidents to individuals in eight 
forms and to classes of individuals in two forms. 
Included among these forms are: full pardon; 
pardon to terminate sentence and restore civil 
rights; pardon just to restore civil rights; con- 
ditional pardon; amnesty; amnesty or condition; 
reprieve; commutation; commutation on condi- 
tion; and, remission of fines and forfeitures. Of 
these pardon after completion of sentence has 
assumed the greatest frequency. 
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Although neither Congress nor the courts may 
dictate when or if the pardoning power may or 
may not be implemented, it is generally agreed 
among legal scholars that for a pardon truly to be 
effective, an “offense” must have been committed. 
That is to say, an offense may not be anticipated, 
for if it were, the President would then possess 
a sanction to brush aside the law—in effect, a 
legitimate “dispensing” power. Such a lawful en- 
titlement he does not have. 

Even so, the Chief Executive may nevertheless 
grant a pardon at any time during the legal 
prosecution process, even prior to actual indict- 
ment or conviction. Concurrently, the President 
can reserve the right to execute a pardon for as 
long as there remain any legal consequences in a 
particular case. 

Respective to the. usual pardoning process, the 
President normally is guided by recommendations 
from the Attorney General, albeit no legal con- 
straints formally exist on this procedure. Also, it 
should be realized that once a pardon has been 
“delivered” (i.e., effectuated), the President is 
unable to revoke it. In tandem with this, it is still 
highly doubtful under present statutes whether 
a pardon could be declared null and void—or for 
that matter withdrawn—even if it could be dem- 
onstrated that the pardoning act was carried out 
under fraudulent circumstances. 


HI. The Legal Implications in an 
Act of Clemency 


A. The Pardon’s Raison d’Etre.—As mentioned 
earlier, the rationale for pardons in the United 
States was inherited from common law traditions 
found in England. In this regard the power to 
offer clemency springs from a distinct realization 
that human institutions of law-——administered by 
human agents—inevitably will remain to some de- 
gree defective and inadequate to meet fully the 
requisites of every individual case or situation; 
every system of criminal jurisprudence cannot 
help but retain some residuum of imperfection. 
Perhaps this patent recognition was most effec- 
tively expressed by William W. Smithers when he 
observed : 

It (the pardoning power) is the common and honest 


admission of human weakness, the recognition of human 
failibility, the cry of human compassion. Jt is a con- 


17 Smithers, “Nature and Limits of the Pardoning Power,’’ p. 552. 
In this regard, former Chief Justice Mitcheli of Pennsylvania has 
written: “The constitution deals with the pardoninz power not as a 
prerogative claimed by divine right, but as an adjunct to the adminis- 
tration of justice, recognized in all civilized governments as necessary 
by reason of the fallibility of human laws and human tribunals.” Diehl 


v. Rodgers, 169 Pa. St. 323, 32 Atl. 424 (1895). 


fession of imperfect wisdom and voices mankind’s uni- 

versal repugnance to the irretrievable and the irrevoc- 

able. It is the cautionary protest of the multitude 

against unanticipated and cruel consequences of govern- 

mental deficiencies.17 
So, because it is virtually impossible to frame 
laws that appropriately conform to the variant 
circumstances of each criminal act, or to secure 
the omniscience of every court, the power to par- 
don must not be treated lightly as merely an 
executive privilege. It is, in fact, an official duty, 
requiring great forethought, patience, and ac- 
countability. 

B. The Decision to Pardon.—As provided for 
in Title 28 (Judicial Administration) of the Code 
of Federal Regulations, three basic procedural 
rules currently exist for effecting an act of execu- 
tive clemency: (1) Each pardon seeker must 
execute a formal petitioning process; (2) there 
is usually a prescribed 3-year hiatus after a con- 
victed petitioner is sentenced or released from 
confinement to determine whether he has been 
socially rehabilitated; and (3) the Attorney Gen- 
eral is delegated the chief responsibility to review 
the pardon and to advise the President on the 
suitability of the applicant. 

In making a pardon decision, the initial re- 
sponsibility of the President demands inquiry into 
the particular circumstances of a case. To achieve 
this, the greatest amount of pertinent information 
available must be collected from the most reliable 
sources. Having sifted through the factual data, 
the President should then consider carefully the 
judicial proceedings, the prosecution’s tactical 
course of action, the statute of law violated (as 
well as its intent and purposes), the condition of 
the public mind during the trial, and the former 
career and personal character of the accused. 

Weighing all the above factors, the Chief Ex- 
ecutive finally must reach his own decision on the 
matter by seeking an unbiased answer as the 
peoples’ public servant to the following para- 
mount question: Will the public welfare be better 
served by exercising the power of clemency for 
this particular case? The resultant answer should 
mirror his decision to pardon. 

To be sure, exercising such discretionary, ex- 
ceptional, and unreviewable authority could signal 
serious difficulties. In our modern political climate 
no official is more likely than the President to 
provoke criticism and charges of favoritism, ca- 


> 
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price, or even corruption.'® Further, criticism 
might well be precipitated by purely local condi- 
tions and frustrations, political partisan rancor, 
or very possibly by public ignorance of the impli- 
cations and scope of the pardoning power. Never- 
theless, the ultimate criterion governing activa- 
tion of a pardon must remain the President’s 
perception of the public welfare—not the fear of 
critical intimidation or vociferous complaints. 

C. The Effects of a Pardon.—What legal im- 
pact does a pardon have upon the recipient? The 
leading Supreme Court case on this matter is Ex 
parte Garland, decided shortly after the Civil 
War. By an act passed in 1862,!9 Congress had 
prescribed that before any person could be per- 
mitted to practice law in Federal court, he would 
have to take an oath affirming that he had never 
voluntarily borne arms against the United States, 
nor given aid or comfort to its enemies. Augustus 
H. Garland, who had been a confederate sympa- 
thizer, and hence was ineligible to take the oath, 
had nevertheless received from President Andrew 
Johnson that same year “a full pardon for all 
offenses by him committed, arising from partici- 
pation, direct or implied, in the Rebellion .... 2° 


Garland argued that, armed with his pardon, his 
civil right to practice Federal law should be re- 
stored in spite of the prohibitive law. The court 
agreed. 

Speaking for a sharply divided Court, Justice 
Stephen Field declared: 


The inquiry arises as to the effect and operation of 
a pardon, and on this point all the authorities concur. 
A pardon reaches both the punishment prescribed for 
the offense and the guilt of the offender; and when the 
pardon is full, it releases the punishment and blots out 
of existence the guilt, so that in the eye of the law the 
offender is as innocent as if he had never committed the 
offense. If granted before conviction, it prevents any of 
the penalties and disabilities consequent upon conviction 
from attaching (thereto); if granted after conviction, 
it removes the penalties and disabilities, and restores 
him to all his civil rights; it makes him, as it were, a 
new man, and gives him a new credit and capacity.21 


Justice Field’s liberal view of a pardon’s effects 
would still ordinarily apply where a pardon was 
issued prior to conviction. Further, he was correct 


18 Realizing the need for presidential restraint and _ discretion, 
Bonaparte has astutlely observed: The exercise of any form of executive 
clemency for whatever purpose is undoubtedly open to grave abuse: re- 
sponsibility to public opinion for its employment to proper ends should 
be strict and carefully defined; he who holds and uses or he who advises 
the holder how to use so delicate and far reaching a power as that of 
pardon must be ready at all times and to all legitimate critics to 
render a just account of his stewardship. Charles J. Bonaparte, “The 
Pardoning Power,” Yale Law Journal, Vol. 19, No. 8 (June 1910), 
p. 608. 

1® Chapter 128, “‘An Act to prescribe an Oath of Office, and for 
Other Purposes,” (July 2, 1862), U.S. Statutes at Large, Vol. 12 
(1865), p. 502. 

20 Ex parte Garland, 4 Wall. 380 (1867). 

21 Ibid. 
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in noting that a pardon aids in restoring the 
offender to his civil rights, and not vice versa. 
However, because his language seems sweeping 
and generalized, there is a recognizable need to 
posit certain significant qualifications for the par- 
don’s use today. 

(1) While a full pardon does indeed remove the 
legal consequences of the offense, it cannot hope 
to engender for the pardoned person treatment 
equal to an individual who never committed the 
crime. In other words, a pardoned malefactor will 
not enjoy a legal status identical with an innocent 
person. 

(2) Contrary to popular belief, a pardon does 
not obliterate the record or stigma of a conviction, 
nor does it establish the innocence of a person. It 
merely forgives the offense. 

(3) A full or unconditional pardon by the Pres- 
ident does not in and of itself restore the recipient 
to his civil rights. The matter of regaining civil 
rights rests with the laws of the state in which 
the offender resides or where he attempts to ex- 
ercise those rights. 

(4) Executive clemency is prospective, not ret- 
rospective. Although a presidential pardon may 
rehabilitate the recipient and give him new credit, 
it does nothing to restore those rights previously 
forfeited by conviction. 

(5) Despite the obvious beneficial repercus- 
sions coming from a “full and complete pardon,” 
some consequences of the crime are left un- 
touched. Civil rights may be restored and legal 
liabilities can be removed, but no amends are 
made for past suffering by the offender. Any 
punishment meted out and incurred is presumed 
to have been justfully and rightfully imposed. As 
a consequence, the administering authority is 
under no obligation to make compensations or 
restitution. 

(6) Finally, no rational rule concerning a par- 
don’s effects can be formulated without clearly 
distinguishing between those pardons granted be- 
cause of a person’s innocence and those granted 
for other reasons. A pardon given for innocence 
carries with it the essence of acquittal, and must 
therefore possess the concomitant effects of an 
acquittal. On the other hand, pardons granted for 
reasons other than innocence should leave stand 
determination of the recipient’s guilt and only 
relieve him from the legal consequences of that 
guilt. 
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IV. Conclusion 


Though neither an original nor exclusive in- 
strument of American jurisprudence, the execu- 
tive pardon proceeds from the President’s power 
to execute Federal laws, and it entails an action 
which relieves from criminal punishment the per- 
son on whom it is bestowed. A pardon must be 
accepted by the offender in order to be effective, 
and its power is immune from Congressional sup- 
ervision or restriction. 


Finally, as practiced today, the power of presi- 
dential pardon in the United States is the evolu- 
tionary product of nearly 200 years of constitu- 
tional law. It is a power, when viewed in the 
whole, which has been used seldomly and with 
special deliberation. Hence, due largely to this 
realization, the Chief Executive’s power to grant 
pardons retains great importance for the judicial 
process—both in ameliorating the needs of our 
penal system and in furthering the cause of jus- 
tice in our social order. 


Team Approach to Presentence 


By CHUCK WRIGHT 
Supervisor, Adult Probation and Parole, State of Washington 


are better than one and this concept is one 
of the axioms of the State of Washington’s 
Presentence Investigation Unit located in Seattle. 
The Presentence Unit (PSI) uses a team modality 
when working with offenders who have pled guilty 
or have been found guilty of a crime against 
persons* or who, during the presentence process, 
have been identified by the investigating officer as 
an individual having serious psychological prob- 
lems. Cases identified as such are then assigned 
to an interdisciplinary team (called a staffing 
committee) which consists of a probation and 
parole officer who has the primary responsibility 
to investigate and dictate the report, a probation 
and parole officer with expertise in community 
resources, a psychiatrist or a psychologist, and a 
staffing chairperson, who is a unit supervisor. 
The beginning of this team approach to the 
presentence process dates back to 1970 when a 
discussion group was formed among several per- 
sons. A resulting program development committee 
was formed, composed of Adult Probation and 
Parole Administrators and line staff. The com- 
mittee received a lot of support from two local 
forensic psychiatrists, several Superior Court 
judges, and the Office of the Attorney General of 
the State of Washington. Discussions were held 
over several months, the final phase of which took 
place in the latter part of 1970. The overall con- 
clusion of this group was that ‘‘an enhanced pre- 


W: ALL KNOW the old adage that two heads 


* Murder, manslaughter, negligent homicide, all sex offenses, assaults, 
robberies, and any other crime in which there was person-to-person 
physical contact. 


sentence investigation unit was desirable as a 
specialized unit to both assist the Superior Court 
jurists in the sentencing decision process and to 
assist probation and parole line officers in case 
management consideration.” 

The community based diagnostic and evaluation 
project has been in operation since October 1, 
1973, and was thereafter, for 3 years, funded by 
the Law Enforcement Assistance Administration. 
On September 1, 1976, when L.E.A.A. funding 
expired, the State of Washington assumed full 
responsibility for continued funding of the proj- 
ect through its Division of State Probation and 
Parole. Since October 1, 1973, approximately 
7,800 offenders have been processed through this 
unit. This is an average of about 130 cases per 
month. Out of this monthly average, approxi- 
mately 30 cases are crimes against persons, all 
of which are staffed by the team. Thus, an average 
of 20 percent of cases are evaluated by the team. 

One of the major problems encountered in per- 
forming an evaluation of this presentence diag- 
nostic project was the contamination of the con- 
trol group by the experimental group. Since both 
groups were housed together, information was 
traded back and forth. The control group’s rec- 
ommendations seemed to be influenced by their 
interactions with the experimental group. Conse- 
quently comparative data, which may have sup- 
ported the Courts’ concurring more with the rec- 
ommendations from the team approach, could not 
be evaluated. 

The Presentence Investigation is completed ap- 
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proximately 25 days after the Court Order was 
issued and the committee then reviews the case. 
First, the probation officer presents information 
regarding the official, or the police, version of the 
offense, then the defendant’s version, prior adult 
and juvenile arrests, and pertinent information 
regarding the defendant’s background, commu- 
nity support, etc. The mental health professional 
then presents information gathered during a one 
to one and one-half hour interview, plus the re- 
sults of the Minnesota Multiphasic Personality In- 
ventory (MMPI), or other data from psychologi- 
cal tests which were administered. After all the 
information is shared, the staffing chairperson 
then reflects to the group the “positive” and “‘neg- 
ative” variables of the case and the community 
resource person presents the available programs 
for this offender. It is the group’s responsibility to 
then develop a collective recommendation to the 
Superior Court regarding disposition of the case. 

Certain probation and parole officers in the 
field have voiced concerns that this team approach 
is a technique that de-emphasizes the person-to- 
person one-to-one relationship and feel that, “It 
makes us look strictly like a business.” If their 
goal was to force me to examine the pros and cons 
of this modality, then they succeeded. For quite 
a period of time I have been discussing this 
unique approach with mental health professionals 
and colleagues, and I have come to the realization 
that for every advantage, there is a disadvantage 
in any system. With those agencies which are 
contemplating applying the multidisciplinary ap- 
proach to the presentence process, I would like 
to share some of the thinking regarding the posi- 
tive and negative aspects of this approach. Hope- 
fully, this will be of help in laying groundwork 
for the procedure. 

Strengths of this modality seem to be: 

(1) Improved assessment of the person with 
varying interests of the team members. Too often 
cases coming through our system are left to one 
probation and parole officer to decide on the dis- 
position, and very rarely do we get the added 
expertise of our colleagues in assessing the of- 
fender. The PSI Unit, in addition to our psy- 
chiatrists and clinical psychologist, has probation 
and parole officers who have specialized training 
in problems of sexual deviancy, alcoholism, negli- 
gent homicide, cultural and social anthropology. 
These added resources help tremendously during 
our staffing process, and not only aid in arriving 
at a recommendation as to disposition of the case, 


but provide competent ongoing training for the 
unit as a whole. The more proficient probation and 
parole officers become in their evaluation skills, 
the more likely it is that the Court and Board of 
Prison Terms and Paroles will listen to their rec- 
ommendations. 

(2) More alternatives are developed for the 
Superior Courts within the State of Washington. 
It is the staffing chairperson’s responsibility to 
stimulate new ideas during this group meeting. 
In order for us to explain our thinking, the chair- 
person sometimes becomes the devil’s advocate 
during case staffings. This helps in motivating 
the other team members to develop new resources, 
recommend conditions of probation, and ways of 
looking at the significant factors of the case. The 
staffing procedure is rarely used by the field offi- 
cers, but in this unit, it has become our trade- 
mark. Without this valuable part, the Presentence 
Unit would be just another probation and parole 
office. 

(3) There is less pressure on one individual to 
make the “right” decision. We all know that pro- 
bation and parole officers carry a heavy load on 
their shoulders when it comes to making a recom- 
mendation to the courts/boards. We are con- 
stantly confronted with the question of what is 
best for society as compared to what is best for 
the offender. What will happen to the children 
if the mother and the father are taken out of the 
home? What are the possibilities of this person 
reoffending? Is this person a danger to the com- 
munity? 

In a group process one learns that other pro- 
fessionals also wrestle with these questions. Some- 
times our own biases cause us to struggle unduly 
over these and other questions, until we are en- 
lightened by the arguments of other team mem- 
bers. 

Using the team concept, there are always avail- 
able individuals with different points of view 
regarding the case. This diversity gives us a 
broader spectrum of the offender, the offense, 
community resources, and suggestions for recom- 
mendation to the Court, or Board of Prison Terms 
and Paroles. On numerous occasions, individual 
officers come into the staffing with their set inter- 
pretation of the “facts,” but after listening to 
other members, it was found that these “facts” 
could be interpreted in several ways. 

This availability of different points of view was 
exemplified by a rather rare case in which an 
individual who had been previously employed by 
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an intelligence agency came through our unit. 
The information we received from different chan- 
nels was very conflicting. This individual was sup- 
posed to have been a captain in the Special Forces, 
but some documents refuted his statements. Since 
there were people in our unit who had served in 
similar positions, their input made it easier for 
us to establish his credibility and thus put to- 
gether a more accurate report. This investigation 
and finally the staffing re-enforced the need for 
such a structured information gathering and 
brainstorming process. The court followed our 
recommendation and one can only imagine what 
would have happened to the offender if we had 
not used this group process in conducting his 
presentence report. 

(4) With a team, more alternatives are de- 
veloped for the community and offender. The com- 
munity resource specialist has constantly updated 
information regarding what services are available 
for particular offenders. We also receive updated 
information regarding conflicts with such pro- 
grams, and which resources can work specifically 
with which offender. It seems that each drug 
program has the “answer” for all drug offenses: 
generally, it is up to us to make a realistic evalua- 
tion on who they can and cannot work with. Thus, 
we hopefully are improving the offender’s chances 
of making it in the community. 

(5) When working with sociopaths, it is quite 
easy for individuals to become “conned” by the 
offender. By having more than one person inter- 
view the offender, we have a better chance of 
identifying discrepancies and perceiving the of- 
fender’s weaknesses. This is important in that if 
the offender comes across as being drug free to 
one officer, but gives a long history of drug abuse 
to another, the combined information will give 
the group a more realistic profile of the offender. 
Also, it is not uncommon for the offender to give 
separate interviewers different stories regarding 
the offense, his prior arrest record, personal back- 
ground, etc. Compilation of information helps the 
group make a determination on the treatability, 
potential for violence, and prognosis for success- 
ful completion of probation, in a more accurate 
manner than can one individual who has investi- 
gated the case. 

(6) Job satisfaction is increased with the di- 
versity of roles. In any people oriented occupation 
it is possible to be ‘burned out” by the sheer num- 
ber of people hours needed for each case, and the 
often frustrating results. Even though it may be 


hard for outsiders to believe, probation and parole 
officers can become bored working with caseloads. 
Individuals are different, but procedures and pa- 
perwork become routine. This type of boredom 
can be alleviated by having officers change jobs 
on a more frequent basis. Within the team, this 
change of scenery can be a more realistic option 
in that a probation and parole officer can be a 
community resource specialist for six months, a 
presentence writer for six months, a consultant 
to the other probation and parole officers, and on 
occasion, the staffing chairperson. It seems to me 
that diversity within the unit will raise the morale 
factor, consequently reducing the staff turnover 
rate. 

(7) The team approach aids in reducing isola- 
tionism among staff. Probation and parole officers 
with their own caseloads may become so busy 
with field contacts, court hearings, dictation, that 
they have little time for interaction with col- 
leagues except on a superficial basis. With team 
interaction, more of the probation and parole 
officers’ likes and dislikes are shared with other 
members, adding to the integration of officers 
within the office. 

(8) By having direct access to psychiatrists 
and psychologists, information is received in a 
shorter period of time. It seems that some of the 
problems in using consulting mental health ex- 
perts in the community are getting the client eval- 
uated and receiving the report in a timely manner. 
Often we ask the community mental health people 
specific questions and wait a period of time for a 
written response, just to find that they did not 
get the information we needed. Having an in- 
house psychiatrist/clinical psychologist can allevi- 
ate these problems. The client is seen in the pre- 
sentence unit and the mental health professional 
can gear the interview in the direction requested 
by the presentence writer. There can be imme- 
diate feedback regarding what information is 
needed. 

(9) The secretarial staff function as a part of 
the team. After numerous hours have been spent 
on cases, the whole process can come to a stand- 
still if it were not for the involvement of the 
secretarial staff. Here in our presentence unit, 
secretaries are assigned to certain probation and 
parole officers. They are encouraged to sit in on 
staffings and interviews when appropriate, and 
to help in sending out collateral information and 
questionnaires. By this continual interacting with 
the probation and parole officers, they become 
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more attuned to the judicial system and what 
probation and parole is all about. I have been 
criticized in the past for having secretaries sit 
in on interviews, since the information is con- 
sidered “confidential.” My only argument is that 
they are the ones who type up all the “confi- 
dential” information, so why not involve them in 
the process? As the clerical staff become more 
involved in the work of the unit, they take pride 
in the unit and their job satisfaction increases. 

There is no utopian modality. The team concept 
does have some drawbacks. 

(1) The evaluation process is time consuming 
since all cases are staffed by at least four indi- 
viduals. In a recent time and motion study we 
found that approximately 16 person hours go into 
each presentence that is staffed. This is a lot of 
time spent, and one has to weigh the cost effec- 
tiveness of the staffing process. There are indica- 
tions that certain cases do not benefit from the 
team approach. Areas that we found not to be 
amenable to the team modality are cases involving 
“routine” welfare frauds, drug abuse, grand lar- 
cenies, and mandatory sentencings. These cases 
can be just as effectively investigated, analyzed, 
and written by individual probation and parole 
officers. 

(2) It is costly to finance a team modality. 
Besides salaries of several probation and parole 
officers, there must be monies for psychiatrists, 
clinical psychologists, testing materials, and ade- 
quate space to house these individuals. I can only 
guess that this is one major reason why more 
probation and parole offices are not turning to- 
ward a team modality. 

(8) Coordination of communication between 
staff members requires increased paperwork. 
Questionnaires have to be filled out by the proba- 


tion and parole officers, community resource spe- 
cialists, clients, collaterals, staffing chairpersons 
and researchers. 

(4) The team modality can put more stress on 
individual officers than if they work with the case 
themselves. If one member strongly disagrees 
with the disposition of a case, tension can spread 
throughout the whole unit. Feeling that, “I am 
right,” when other professionals feel that they 
have the best answer, can be frustrating. This 
can add stress to the functioning of the unit. 
Supervisors and colleagues must constantly be 
aware that human beings can only take so much 
rejection before they respond in defensive ways. 

(5) Strong biases on the part of the presen- 
tence writer can lead to important information 
being withheld from the other team members. In 
my experience this usually happens when the 
officer becomes very empathetic with the offender. 

Empathy is a must for people in the helping 
professions, but objectivity must be maintained 
when the information is presented to the team 
and the court. Knowing the biases of the team 
members makes it “easy” to present the case so 
that one’s own recommendation will be supported. 
The team members have to realize that during 
the staffing process, all information is to be pre- 
sented in a nonjudgmental way. 

The Seattle Presentence Unit has found that 
the team modality has its place in the correctional 
field. Keeping in mind its limitations, effective 
improvements can be made in investigation, in- 
formation gathering, writing, and recommenda- 
tions of the probation and parole department. Our 
unit uses the team approach, but when most feasi- 
ble the probation and parole officers use their own 
skills in completing an individual presentence re- 
port, thus combining the best of two worlds. 


AN would not have progressed beyond the early stages of his development 

had he not learned to use a team approach to assure his survival: a collective 
effort to hunt and kill large animals for food and clothing, and to protect him- 
self and his tribe. When he turned to agriculture, he applied a team effort to 
protect his surplus food and other accumulated private property, including 
land. While his defensive tools have become progressively more sophisticated, 
this team concept and its application have changed little. — Patrick J. MURPHY 


Probation With a Flair: A Look at Some 
Out-of-the Ordinary Conditions 


By HARRY JOE JAFFE 
Probation Officer, U.S. District Court, Memphis, Tennessee 


WEST VIRGINIA trial court, in suspending ex- 
A eestion of a prison term upon a defendant 
convicted of selling marihuana, placed him 
on probation subject to the following special con- 
ditions: attend church every Sunday, give up 
drinking, start working at two jobs every day 
beginning the next day, abide by a 10:00 p.m. 
curfew, keep away from establishments selling 
liquor, stay away from college campuses and 
women’s dormitories, get a haircut and become a 
“16-hour-a-day [working] man for the next five 
years.”! The probationer, instructed by the trial 
court to return that very afternoon to show com- 
pliance with the tonsorial directive, immediately 
went looking for a barbershop. Upon finding all 
the shops closed, he dashed back to the courthouse 
and explained his lack of compliance. The judge 
told him that he had better not only have a hair- 
cut but the two jobs as well by the next morning. 
The following day the probationer—with haircut 
—returned again to court and told the judge that 
he had secured the two jobs, one with a building 
contractor and the other in his father’s restau- 
rant. Disapproving these jobs, the trial judge 
observed that “working on a farm or cutting 
timber was the proper work for someone who 
needed ‘behavior modification.’ ’* He then ordered 
the young man to work and to live on a certain 
farm and specifically designated one of the farm 
workers as a volunteer probation counselor. 
The probationer went to work on this court- 
designated farm where he regularly fed the 
judge’s cattle, separated them from the neighbor’s 
cows, and repaired and replaced fences ‘‘on graz- 
ing property leased by the judge.’* During a visit 
to the farm by the probation officer, the proba- 
tioner, explaining that the low farm wages pre- 
cluded his having enough money to buy food and 
clothing, desired to return to his former employ- 
ment as an automobile repairman. The probation 
officer replied that he would make arrangements 
for the purchase of food stamps. 
1 Louk v. Haynes, 223 S.E.2d 780, 784 (W. Va. 1976). 


2 Id. 785. 
Id. 


25 


After working on the farm for about 2 months, 
the probationer left and went to his parents’ 
home. He later surrendered to the probation offi- 
cer, was then arrested, adjudged to have violated 
the terms of the probation and given the unexe- 
cuted prison sentence. 

This amalgam of judicial errors was struck 
down, of course, by the appellate court which 
mandated the trial court to order the probation- 
er’s release from confinement and his reinstate- 
ment to supervision. It has been exhumed from 
the limbo of overruled sentencing judgments, only 
as an exaggerated example of how judicial discre- 
tion in imposing probation conditions runs ramp- 
ant. Such discretion is not unbridled; conditions 
of probation must conform with the constitutional 
rights of the probationer and the statutory limits 
of the probation statute. As confidential advisor 
to the court, it is incumbent on the probation 
officer to help avoid such judicial lapses into ir- 
rationality. 

A probationer’s constitutional rights are re- 
stricted only to the extent reasonably necessary 
to proper supervision. Such limitations imposed 
as conditions of probation by state and Federal 
trial courts have substantially affected many 
areas of a probationer’s daily life: where he may 
reside, what type of job he may hold, what he 
can speak about and to whom, and how secure his 
person and property may be from search and 
seizure. By discussing specific instances of such 
limitations on probationer’s constitutional 
rights, I hope that this study will help probation 
officers recognize those elements of properly 
drawn conditions that, by passing constitutional 
muster, withstand judicial scrutiny. 

Statutory provisions of Federal law mandate 
only five explicit conditions: 

(1) Payment of a fine 

(2) Payment of restitution 

(3) Provision of support of persons for whom 
a defendant is legally responsible 

(4) Residence in a local halfway house for all 
or part of the probationary term, and 
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(5) Participation by a defendant drug addict 
in a community treatment facility.4 
Congress then imparts to the Federal trial court 
the discretion to impose other supplemental condi- 
tions: 


. any court . .. when satisfied that the ends of 
justice and the best interest of the public as well as 
the defendant will be served thereby, may .. . place 
the defendant on probation for such period and upon 
such terms as the court deems best.5 

Most state legislatures have also incorporated into 
their penal codes similarly worded paragraphs. 

Case law interpreting the judge’s statutory 
discretion, however, to impose such ancillary con- 
ditions limits that discretionary authority to con- 
ditions that are reasonably related to the proba- 
tioner’s rehabilitation and to the protection of the 
public. Just as constitutional propriety must be 
observed in the fixing of probationary conditions, 
so too, must those rehabilitative and protective 
statutory goals be satisfied. 

Though this discretionary authority in the fix- 
ing of probation conditions has been a part of the 
sentencing repertoire of Federal and state courts 
for many years, it had never been subjected to 
an analysis readily accessible to the nonlegally 
trained probation officer until the appearance of 
Carl H. Imlay and Charles R. Glasheen’s “See 
What Condition Your Conditions Are In” (FEpD- 
ERAL PROBATION, June 1971). Since its publica- 
tion, though, trial courts have imposed many 
other extra-statutory conditions whose judicial 


#18 U.S.C. §3651. 
Id. 


® To illustrate, the Mich. Sup. Ct. struck down the proviso that a 
probationer “‘leave the state of Michigan within 30 days and not return 


for the five year period of probation.” People v. Baum, 251 Mich. 187,° 


231 N.W. 95 (1930). It observed that this dumping of convicted crim- 
inals and the receiving state’s actions to repel the “invasions” contra- 
vened the fundamental policy of equality and cooperation among states. 
Id. at 188, 231 N.W. at 96. State appellate courts have invalidated 
conditions dealing with a probationer’s presence in nations, states, 
countries, and even neighborhoods. See People v. Cortez, 19 Cal. Rptr. 
50 (Dist. Ct. App. 1962) (invalidating condition that defendant “eave 
the United States and [never] return to this country’); In re 
Scarborough, 76 Cal. App.2d 648, 173 P.2d 825 (Dist. Ct. App. 1946) 
(voiding stipulation that probationer “leave the City of Stockton and 
San Joaquin County’); Weigand v. Commonwealth, 397 S.W.2d 780 
(Ky. 1965), cert. denied, 384 U.S. 976 (1966), (nullifying proviso that 
probationer ‘remain out of the country’’); Bird v. State, 231 Md. 482, 
190 A.2d 804 (1963) (invalidating condition that defendant “leave and 
go back to Puerto Rico” and remain there for 10 years); People v. 
George, 318 Mich. 329, 28 N.W.2d 86 (1947) (condition that child 
molester move from neighborhood struck down); Hoggett v. State, 101 
Miss. 271, 57 So. 811 (1912) (violator of prohibition laws ordered to 
leave and remain away “from Forrest County, Miss.” held void); State 
v. Doughtie, 237 N.C. 368, 74 S.E.2d 922 (1953) (invalidating condition 
that probationer leave North Carolina for two years); Loving v. 
Commonwealth, 206 Va. 924, 147 S.E.2d 78 (1966), rev’d on other 
grounds, 388 U.S. 1 (1967) (provision ordering defendants convicted 
of violating miscegenetic marriage law to “leave Caroline County and 
the State of Virginia at once and do not return” for 25 years ruled 
impermissible). But see State v. Chesnut, 11 Utah 2d 142, 356 P.2d 36 
hated er condition that probationer ‘‘remain outside of Sevier 
ounty”’). 

7 Though not providing for banishment as a condition of probation, 
the Proposed Criminal Code does allow banishment as a condition of 
parole for an alien prisoner subject to deportation (S.1437, 95th Cong., 
2d Sess. §3843 (c) (1978) ). 

; 1 ges Jung v. United States, 312 F.2d 73, 75 (9th Cir. 1962). 


significance has been nowhere discussed except 
in scholastic law journals and other esoteric legal 
periodicals to which the lay probation officer may 
have no ready access. So, I have surveyed and 
collated, in a nonscholarly but I hope handy fash- 
ion, several of these later state and Federal cases 
pertaining to the imposition of some unique condi- 
tions of probation. To preserve a sense of histori- 
cal continuity, I have usually discussed these 
newer cases in terms of the older ones cited pre- 
viously by Imlay and Glasheen. Unlike those au- 
thors, however, I have excluded from my discus- 
sion any special condition whose legitimacy turns 
on some agonizingly tangled or weighty point of 
law. But I have included those extra-statutory 
conditions, whether reasonable and pertinent or 
ridiculous and illegal, which simply make for an 
informative commentary on the sentencing discre- 
tion of the trial court. 


Banishment 


Banishment stands as one of the oldest punish- 
ments for violators of the penal code. A popular 
sentence at the time of the Roman Empire, 
exilium often meant, for the convicted, forced 
deportation to a remote island or relegation to a 
distant city as a lifelong residence. Later his- 
tory records ostracism to the American colonies 
or Australia as a legislatively authorized mode 
of punishment. The imposition of banishment 
through the special condition of probation has 
enjoyed a sense of judicial relish by state courts 
extending well into the 1960’s, despite overwhelm- 
ing appellate nullification.® 

The only reported uses of banishment as special 
conditions of probation by the Federal trial courts 
occurred in the early 1960’s and 1970’s.7 In one 
instance, an individual convicted of making false 
statements to the Immigration and Naturaliza- 
tion Service received a suspended sentence ‘‘upon 
the condition that the defendant depart from the 
United States.’”* In reversing the trial court, the 
appellate court remarked: 

The condition is equivalent to a “banishment” from 
this country and from his wife and children, who will 
presumably remain here. This is either a “cruel and 
unusual” punishment or a denial of due process of law. 
Be it one or the other, the condition is unconstitutional.® 

In another case, a resident alien convicted of 
supplying false information in an application for 
a passport was “placed on probation for a period 
of six (6) months with the special condition that 
the defendant leave the United States within 60 
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days hereof.’’!® The reviewing court vacated that 
judgment, too. 


Vocational and Avocational Restrictions 


State and Federal trial courts have frequently 
imposed special conditions of probation restrict- 
ing probationers from working at such dissimilar 
occupations as railroad steward, physician, movie 
actor, businessman, and lawyer.'! Other occupa- 
tional restrictions have banned probationers from 
holding membership in certain trade associations 
such as unions. Still other judicially imposed re- 
straints have proscribed defendants from partici- 
pating in such avocational or recreational pur- 
suits as gambling and playing basketball. 

In the late 1940’s approximately 130 dining 
room employees of a railroad company entered 
nolo contendere pleas to conspiracy to embezzle 
money from dining cars on trains moving in inter- 
state commerce. The Federal trial court placed 
these defendants on 18 months’ probation with 
the stipulation “that defendant[s] shall not dur- 
ing said period apply for employment as or be 
employed as a steward or assistant steward on 
any railroad engaged in interstate commerce.’’!? 
On appeal, the higher court upheld the prohibition 
by noting that the lower court had the right to 
prevent these dining car employees from suc- 
cumbing to “the temptation to continue to cheat 
their employer... The appellate court further 
commented that other employment was available 
to these defendants, and the restriction did not 
deprive them of earning a living." 

During that same late-1940 period a California 
pediatrician convicted of committing an indecency 
upon a 10-year-old girl sought relief in the appel- 
late court from the condition pegged to his 5 
years’ probation that “he not practice medicine 
while on probation.”!* Ruling that the proviso 
constituted no abuse of discretion, the higher 
court affirmed the occupational restriction. 

Approximately a decade passed before the pro- 


19 United States v. Martin, 467 F.2d 1366, 1367 n.2 (7th Cir. 1972). 

11 See generally Propriety, As Condition of Probation Granted Pur- 
suant to 18 USCS §3651 or Similar Predecessor Statute, of Requiring 
Defendant to Give Up Profession or Occupation, Annot., 35 A.L.R. 
Fed. 631 (1977). 

12 Stone v. United States, 153 F.2d 331, 332 (9th Cir. 1946). 

13 Jd. 333. 

14 Jd. 

15 People v. Frank, 211 P.2d 350, 350 (Cal. Dist. Ct. App. 1949). 

16 People v. Osslo, 50 Cal.2d 75, 103 323 P.2d 397, 412-13 (1958), 
cert. denied, 357 U.S. 907 (1958). Cf. Hoffa v. Saxbe, 378 F. Supp. 
1221 (D.D.C. 1974) (Restriction attached to Presidential Pardon pro- 
hibiting former union leader from participating in union management 
upheld). 

17 People v. Caruso, 


174 Cal. App.2d 624, 633, 345 P.2d 282, 287 
(Dist. Ct. App. 1959). 


1s People v. Bowley, 40 Cal. Rptr. 859, 860 (Dist. Ct. App. 1964). 

18 People v. Bresin, 53 Cal. Rptr. 687, 692 (Dist. Ct. App. 1966). 

“0 Whaley v. United States, 
denicd, 376 U.S. 911 (1964). 


324 F.2d 356, 359 (9th Cir. 1963), cert. 
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hibitory condition affecting employment appeared 
again in the literature. In the late 1950’s Cali- 
fornia’s highest court validated a lower court’s 
restriction appended to a 10-year probationary 
term prohibiting members of a union from hold- 
ing any union position, receiving remuneration 
from any union, or participating in any union 
negotiations.'® The tribunal observed that these 
individuals were convicted of conspiracy to com- 
mit assault growing out of union related activities 
and reasoned that the special condition had a 
direct, cogent, and reasonable relationship to the 
offense for which the defendants stood convicted. 
Later in the same decade, a California appellate 
court upheld the 10-year period of probation im- 
posed on a flim-flam artist subject to his getting 
out of and staying “out of the automobile busi- 
ness.”’!* 

The reported judicial record of the 1960’s re- 
flects that state and Federal courts not only con- 
tinued to impose employment restrictions as 
supplemental conditions of probation but also con- 
tinued to receive almost unconditional appellate 
affirmance of such sentencing practices. Again, 
the common thread to acceptable conditions is 
that there be a reasonable relationship between 
the conditions and the offender’s crime—thus be- 
tween the condition and the offender’s rehabilita- 
tion or the protection of the public. For example, 
a California court validated the ancillary condi- 
tion that a probationer “stay out of the motion 
picture business” upon his conviction of engaging 
in oral sex with a woman during the production 
of a film.'’ Another California court endorsed 
a lower court’s restricting an aluminum siding 
salesman convicted of grand theft and forgery 
from being employed in a sales position.’® Simi- 
larly, a California Federal court gave a defendant 
convicted of impersonating an F.B.I. agent a pro- 
bationary term subject to the proscription that 
he no longer work in the repossessing business. 
In upholding the special condition, the higher 
court observed that the defendant had imperson- 
ated a Federal agent in the course of his business 
as a repossessor of boats and automobiles: 

... The occupational activity prohibited in the proba- 
tion condition is the one in which appellant was engaged 
when he committed the offense of which he stands con- 
victed .... A reasonable if not the best way to prevent 
recurrent similar offenses is to withdraw from appellant 
the privilege of engaging in the repossession business 


where the temptation to impersonate law officers is most 
likely to oceur.?° 


Though maybe not a true occupational restric- 


. 
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tion, several professional gamblers convicted in 
the early 1960’s of evading Federal gambling 
taxes sought unsuccessfully a reversal of a special 
condition that they give up gambling.*! In affirm- 
ing that prohibition, the appellate court re- 
marked: 
. . . Professional gambling got these defendants into 
trouble. It seems a fair exercise of judicial discretion 
therefore for the district court to proscribe gambling.?2 
As recently as mid-1976, another Federal appel- 
late court approved a supplemental condition im- 
posed on a violator of the income tax laws that 
“he not frequent any racetrack or other type of 
gambling establishment, and that he not place 
any bets of any kind.’’** In this case, the de- 
fendant, a handicapper and tout, committed in- 
come tax fraud in connection with this occupation. 

Then, for example, there is the case of the col- 
lege student who, while attending school on an 
athletic scholarship, received 5 years’ probation 
for breaking and entering. Tagged to his order 
of probation was the extra-statutory condition 
that he play “no varsity or professional basket- 
ball during probation... .”°+ The appellate court, 
in concurring with the probationer’s contention 
that no reasonable connection existed between the 
condition and the crime, struck down that condi- 
tion: 

The trial judge stated no reason for the restriction, 
nor have the people explained how this restriction might 
be related to the defendant’s rehabilitation . .. as it 
appears that the restriction is more likely to impede 
rehabilitation than promote it, we conclude that it is 


not a “lawful provision” within the meaning of the 
statute.-° 


As trial courts in the 1970’s searched for more 
alternatives to the traditional ways of sentencing, 
they found what they were looking for in the 
guise of the special condition. A multinational oil 
company, having pled guilty to discharging refuse 
from one of its dock facilities into navigable 
waters, received 6 months’ probation with the 
added requirement that the corporation: 


... (1) set up and complete a program within 45 days 
to handle oil spillage into the soil and/or stream; (2) 


2! Barnhill v. United States, 279 F.2d 105, 106 n.2 (5th Cir. 1960), 
cert. denied, 364 U.S. 824 (1960). 

22 Jd. 106-07. 

23 United States v. Bishop, 537 F.2d 1184, 1185 (4th Cir. 1976). 


“4 People v. Higgins, 22 Mich. App. 479, 481, 177 N.W.2d 716, 717 
(1970) (Danhof, J., dissenting). 

25 Id. at 482, 177 N.W.2d at 718. 
= a States v. Atlantic Richfield Company, 465 F.2d 58, 59 (7th 
ir. 1972). 

27 Jd. 61. 

Be en States v. Nu-Triumph, Inc., 500 F.2d 594, 594 (Sth Cir. 

2° Td. 596. 

80 People v. Keefer, 35 Cal. App.8d 156, 168, 110 Cal. Rptr. 597, 605 
(Ct. App. 1973). 

*1 Jd. at 169, 110 Cal. Rptr. at 606. 


in the event condition No. 1 is not complied with, the 
court will appoint a Special Probation Officer with 
powers of a Trustee under supervision of the court.?6 


Although the Seventh Circuit found the specific 
terms of the probation to be unreasonable and in 
excess of the court’s authority, the importance of 
the case is, that for the first time, a corporation 
was held to be a proper subject of conditions of 
probation under the Federal Probation Act.?* 

Not long afterward, a corporate defendant con- 
victed of sending obscene material through the 
mail received probation provided that it “not 
engage in the distribution of pornographic ma- 
terial.”?* Ruling that the special proviso was well 
within the discretion of the trial court, the higher 
court noted: 

It must be manifest to all that the intent of the 
district court in granting any probationary term at all 
was to rehabilitate the Corporation’s activities and to 
protect the public from future commissions of crime by 
the Corporation in the field of unlawful obscene printed 
media. It would be difficult to imagine a more reasonable 
relationship between the condition and (a) the treat- 
ment of the Corporation in allowing it to return to the 
street and distribute printed media, except for dirty 
pictures, likened to a restraint of association with 
former confederates in crime or other groups likely to 
lead to crime on the part of the Corporation; and (b) 


protection of the public from future crime on the part 
of the Corporation.29 


With increased emphasis being placed in the 
last few years on protecting the public from con- 
sumer fraud, the special condition of probation 
has become a potent weapon against this variety 
of criminal defendant. A Californian, for example, 
convicted of grand theft growing out of a scheme 
involving the sale of shoddy heating equipment 
was placed on probation with the condition that 
he no longer “engage in the furnance or heating 
business either directly or indirectly.’”*° In its 
memorandum of affirmance, the appellate court 
commented : 

In applying these principles to the facts of the case 
at bench we conclude that, in depriving defendant from 
engaging in the furnace or heating business as a con- 
dition of probation, the trial court did not abuse its 
discretion. As pointed out by the People the jury found 
defendant guilty of a crime practiced by him in the 
course of his business by misrepresenting facts to his 
customers for the purpose of material gain. The condi- 
tion complained of appears reasonably related to the 
crime of which he stands convicted, and aimed at the 
deterring of further criminal activity in an effort to 
foster rehabilitation and to protect public safety.3! 

Likewise, a North Carolinian convicted of obtain- 
ing money under false pretense received probation 
upon his abstaining ‘‘from engaging in the trade 


of Building Contractor and limit himself to em- 
ployment with others.” 

Even the police officer has been prohibited 
from continuing in his field. A Puerto Rico police- 
man, found guilty by a Federal court jury in 
mid-1977 of a civil rights violation arising from 
his beating a citizen at the San Juan International 
Airport, was placed on 2 years’ probation with 
the condition that he resign from the police de- 
partment during the probationary period.*? On 
appeal, counsel contended ‘‘that this sentence con- 
stitutes an abuse of discretion, is cruel and un- 
usual punishment and imposes unnecessary eco- 
nomic hardship upon his family since his only 
skills are in law enforcement.’** Brushing aside 
these contentions, though, the higher court im- 
plied that the forced resignation of a police officer 
convicted of such a law violation uniquely blended 
those statutory goals of probation: rehabilitation 
of the convicted and protection of the public. By 
no longer working as a policeman, the defendant 
would be less likely to find himself in similar 
stressful situations (rehabilitation) that could 
lead him to hit a citizen with his nightstick (pro- 
tection). 

In the mid-1970’s there was, however, a signifi- 
cant reversal of a lower Federal court which had 
applied a special condition affecting employment. 
An attorney convicted of filing a false income tax 
return was granted probation with the condition 
that he “‘resign from the Bar.’’®’ In refusing to 
uphold this proviso, the appellate court tendered 
several comments. First, the court felt that “‘be- 
fore any defendant is required to give up his job, 
or trade or profession, he should be given a mean- 
ingful opportunity to demonstrate why such a 
condition might be inappropriate.*® Secondly, the 
higher court mandated that the defendant’s forced 
resignation from the bar usurped the attorney’s 
procedural rights to appear before the state dis- 
ciplinary committee: 

. we have before us a severe additional sanction 
that deprives a defendant of his livelihood (in this case, 


presumably for well past the 18-month period of proba- 
tion, if not for life). There is also an issue as to whether 


32 State v. Simpson, 212 S.E.2d 566, 568 (N.C. Ct. App. 1975). 

re gee States v. Villarin Gerena, 553 F.2d 723, 726 (1st Cir. 1977). 

Jd. 

35 United States v. Pastore, 537 F.2d 675, 677 (2d Cir. 1976). See 
generally Steinberg and Koneck, Federalism, the Tenth Amendment 
and the Legal Profession: The Power of a Federal Judge to Restrain 
a Convicted Attorney, as a Condition of Probation, from Practicing in 
the State Courts, 56 Neb. L.R. 783 (1977). 

36 Jd. 682. 

37 Id. 683. 

35 United States v. Polk, 556 F.2d 803, 804 (6th Cir. 1977). 

38 Morris v. State, 44 Ga. App. 765, 765-66, 162 S.E. 879, 879 (Ct. 
App. 1932). 

40 People v. Brophy, 147 Misc. 254, 255, 263 N.Y.S. 571, 572 (Sup. 
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protection of the public requires imposition of this 
extreme sanction, and we have some doubts over the 
power of a sentencing judge to impose such a condition. 
Given the avaliability of alternative and well-defined 
procedures for expulsion from the bar, which would 
have accorded appellant procedural rights here denied 
him, we hold, in the exercise of our supervisory power, 
that this particular condition of probation was im- 
proper.37 
Based on the same reasoning, a subsequent de- 
cision handed down by another appellate court 
voided a condition imposed upon an attorney con- 
victed by a Tennessee Federal jury of bankruptcy 
fraud requiring that he “should surrender his 
license to practice law.’’** 


Restrictions of Speech and Assembly 


The constitutional guarantees of freedom of ex- 
pression and assembly stand preeminently as 
rights generally inviolable by judicial decree. Only 
in those circumstances where a group’s exhorta- 
tions or assembly has been deemed to precipitate 
riot, panic, or public discord have the courts in- 
truded; and, when such judicial incursion has 
taken place, it has usually been through a civil, 
not a criminal application of jurisdiction. The 
injunctive power of the court, for example, in the 
form of a temporary restraining order, is the best 
known exercise of this jurisdiction. But in ad- 
dition to civil enforcement, an examination of the 
judicial record reveals that a significant number 
of courts, acting exclusively within the purview 
of the criminal law, have affected the exercise of 
free speech, assembly, and association through the 
use of unusual conditions. 

As early as 1932, a higher Georgia court upheld 
a condition of probation imposed on a violator of 
the prohibition laws stipulating that he was ‘“‘to 
make no remarks against the sheriff of Dooly 
county or any other witness that testified against 
him.’’*” A year later a New York appellate body 
sustained a sentencing judge’s imposition of a 
previously unexecuted term of imprisonment on 
a sodomite for his having breached a special pro- 
viso of his probation that prohibited him “ ‘from 
associating with young boys in any manner what- 
soever.’ ”*” The higher court remarked that the 
special restriction was “reasonable, proper, wise, 
not burdensome, and could easily have been 
obeyed.’’!! 

Though petty and lacking in judicial signifi- 
cance at the time of affirmance, these cases as- 
sumed a kind of precedental status during the 
1960’s when some courts took these kinds of con- 
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ditions and transformed them into muzzles of 
social and political protest. In the late 1960’s, 
political demonstrations advocating an end to this 
country’s involvement in Vietnam increased. 
Many participants were arrested and given insti- 
tutional sentences; others received probation with 
some unparalleled special conditions affecting the 
exercise of First Amendment rights. 
In late 1967, a California coed was placed on 
3 years’ probation for an assault on a police officer 
which occurred during an on-campus demonstra- 
tion. As a condition of her probation, the court 
ordered ‘that she not take an active or official 
part in any other demonstrations of this kind 
... 4 Three months later she was arrested for 
participating in a peaceful student protest at the 
university’s placement office. A probation revoca- 
tion hearing was held at which testimony de- 
veloped that the probationer had blown up some 
balloons the demonstrators were carrying. Ad- 
judging her to be in violation of her probation, 
the sentencing judge revoked the probation based 
upon her transgressing the proscription against 
taking part in demonstrations: 
It isn’t the blowing up of a balloon. A child blows up 
a balloon, but that isn’t what you were doing. You were 
taking part in an activity which I told you not to take 


part. I told you you could not take any active part in 
any of these demonstrations.48 


The probationer appealed the revocation, chal- 
lenging the condition on numerous grounds: It 
had no relationship to the original offense; it was 
vague; it restricted conduct which, in itself, had 
no bearing on future criminality, and it was viola- 


42 People v. King, 73 Cal. 
denied, 396 U.S. 1028 (1970). 

43 Id, 448 n.8. 

** See generally Propriety of Conditioning Probation or Suspended 
Sentence on Defendant’s Refraining from Political Activity, Protest, 
or The Like, Annot., 45 A.L.R.3d 1022 (1972). 

49° United States v. Smith, 414 F.2d 630, 636 (5th Cir. 1969), rev’d 
on other grounds, 398 U.S. 58 (1970). 

4° But cf. Sobell v. Reed, 327 F. Supp. 1294 (S.D. N.Y. 1971) 
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of the authorized student body organization on the campus where he is 
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purpose whatsoever. 

*> Id. at 966-67, Cal. Rptr. at 888. 


Rptr. 440 443 (Ct. App. 1968), cert. 


tive of her First Amendment rights. In affirming 
the revocation, however, the higher court rejected 
these contentions point by point: the special con- 
dition did, indeed, validly relate to the original 
offense; the sentencing court had meticulously 
explained at disposition what activities the ban 
prohibited; otherwise legal activities may be pro- 
scribed should those lawful activities lead a de- 
fendant again to commit a law violation, and the 
size, the purpose, and the temperament of a pro- 
test rally may be taken into account by a trial 
court in its decision to impose as a condition of 
probation the circumscription of a defendant’s 
First Amendment rights.** 

Not too long afterward, a Texan convicted of 
unauthorized wearing of an Army uniform during 
a demonstration outside an induction center re- 
ceived probation with the special condition that 
“he forego any association whatever with the 
Students for Democratic Society Organization” 
and that he discontinue his “‘association with the 
members of the Humanists group... .”?° Arguing 
on appeal, as did the previous defendant, that 
such conditions illegally infringed on constitu- 
tional rights to free assembly and association, 
this defendant, too, lost his appeal when the re- 
viewing court found no deprivation of rights.*® 

A contrary decision, though, was handed down 
by a California appellate court in another case 
involving a political activist. In late 1969, a de- 
fendant who had been heavily engaged in anti- 
draft activity sought relief in the appellate court 
on the ground that numerous special conditions 
tagged to his probationary term trampled on his 
First Amendment rights.*7 In agreeing with the 
defendant the higher court noted in a prickly 
worded reversal opinion that the sentencing judge 
had exceeded his authority in imposing such un- 
reasonable conditions: 

“Putting the gag” on the convicted probationer, in- 
sofar as it is not directly related to a past criminal 
abuse of the privilege of freedom of speech itself, or 
to the prospect of future criminality, does not serve 
to further “the end that justice may be done, that 
amends may be made to society for the breach of the 
law, nor does it provide generally and specifically for 
the reformation and rehabilitation of the probationer.”48 
The late 1960’s and early 1970’s also witnessed 

the emergence of the “tax protestors,” a small but 
vociferous group who refused to pay Federal in- 
come taxes or to file returns because of various 
ideological and philosophical beliefs. Some of 
these dissenters, for example, refused to meet 
their Federal tax obligations because of disagree- 
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ment with certain governmental domestic or for- 
eign policies, others because they found fault with 
the taxing or monetary system itself. Though 
most such instances of noncompliance were liti- 
gated civilly, a few culminated in criminal prose- 
cution. One such vocal critic, after having been 
convicted of a tax law violation, was placed on 
probation subject to the special provision “that 
he abstain from circulating or distributing by 
mail or other means any tracts, materials or other 
information questioning the constitutionality of 
the Federal Reserve System and the Federal In- 
come Tax Laws, and that he likewise abstain from 
speaking or writing activities calling into question 
the constitutionality of the Federal Reserve Sys- 
tem and the Federal Income Tax Laws.”?® The 
appellate court ruled that though the trial court 
could legitimately prohibit the probationer from 
encouraging others to violate the tax laws, it 
could not broadly ban the probationer’s right to 
question the constitutionality of the tax laws: 
To muzzle the appellant to this extent is on its face 
a violation of his First Amendment freedom of expres- 
sion. This is not to say that one on probation has the 
rights of citizens who are not on probation. He forfeits 
much of his freedom of action and even freedom of ex- 
pression to the extent necessary to successful rehabilita- 
tion and protection of the public programs ... and we 
hold the instant condition invalid only to the extent that 
it prohibits the expression of opinions as to invalidity 
or unconstitutionality of the laws in question. Insofar 
as it prohibits public speeches designed to urge or en- 


courage others to violate the laws, the condition is 
valid.5° 


Besides the war and the tax protestors, that 
volatile period saw the development of a coterie 
expressing strong dissatisfaction with this coun- 
try’s foreign policy toward certain national inde- 
pendence movements, such as those citizens who 
held strong allegiance with the separatists in 
Northern Ireland. One such supporter of that 
cause, upon his conviction of running firearms to 
the Irish Republic, received 2 years’ probation 
with the following special conditions: 

38. That he not participate in any American Irish 


Republican movement; 


4. That he belong to no Irish organizations, cultural 
or otherwise; 


_ Ser v. Templar, 453 F.2d 330, 332 n.1 (10th Cir. 1971). 
5 . 334. 

51 Malone v. United States, 502 F.2d 554, 555 (9th Cir. 1974), cert. 
denied, 419 U.S. 1124 (1975). 


52 Id. 556. The holding of the reviewing court seems extreme. It 
virtually upholds a nonfraternization ban on the Irish; moreover, had 
some of the conditions been challenged in a revocation proceeding, 
they might have been found defective (e.g., what is an Irish organiza- 
tion or an Irish pub?). 

53 United States v. Kohlberg, 472 F.2d 1189, 1190 (9th Cir. 1973). 

54 State v. Credcur, 328 So.2d 59, 64 (La. 1976). 

55 Probation Form No. 7, United States District Court, Conditions 
of Probation, Condition No. 2. 

58 Arciniega v. Freeman, U.S. Marshal, 404 U.S. 4 (1971). 


5. That he not belong or participate in any Irish 
Catholic organizations or groups; 

6. That he not visit any Irish pubs; 

7. That he accept no employment that directly or 
indirectly associates him with any Irish organization 
or movement;°1 

Responding to the defendant’s challenge to these 
conditions the appellate court offered him no re- 
lief : 

If the trial Judge could only prohibit active associa- 
tion with a group having an illegal purpose then the 
Court would be in effect, restricted to the standard 
condition that the probationer obey the law. It does 
not appear such limitation was intended. Here the crime 
stemmed from high emotional involvement with Irish 
Republic sympathizers. 

There is reasonable nexus between the probation con- 
ditions and the goals of probation.®? 

Prior to Malone, the only other reported in- 
stance of approval by a Federal court of proba- 
tion conditioned on a defendant’s disassociating 
himself from certain groups or classes occurred 
in the early 1970’s with the affirmation of the 
special condition imposed on a distributor of por- 
nographic films which required that “he not as- 
sociate with any known homosexuals.”*? More 
recently, a Louisianian, convicted for sexually 
molesting his daughter, unsuccessfully petitioned 
the reviewing court to remove the added condi- 
tions that not only prohibited him from commu- 
nicating with any of his children except through 
the state welfare office but also forbade him from 
having any of his children live with him until 
they had reached their eighteenth birthday.*! 

No survey of case law relating to the circum- 
scription of First Amendment rights would be 
complete without touching upon the general, 
though nevertheless, extra-statutory condition 
that a probationer “associate only with law-abid- 
ing persons.’** Though the controlling case cen- 
ters on a Federal parolee, the substance of the 
Supreme Court’s holding applies to probationers 
as well. 

A Federal appellate court upheld the United 
States Board of Parole’s revocation of parole on 
the sole basis that the parolee worked at an es- 
tablishment that employed other ex-convicts, in 
violation of a prohibition against associating with 
other felons. The Supreme Court reversed the 
appellate court’s affirmation of the revocation, 
however, finding any such association was inci- 
dental to the parolee’s lawful employment.** In 
other words, the proscribed association resulted 
from the employer’s hiring more than one person 
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with a criminal record—a situation beyond the 
parolee’s control. 

The court apparently construed “asszciation” 
to mean “‘non-business” or that degree of associa- 
tion going beyond the incidental contact of co- 
workers in the course of employment. And it is 
precisely that type of definitional semantics that 
serves to explain an appellate court’s ruling in 
the following case. 

In mid-1972 a Federal defendant received pro- 
bation with the customary prohibition against 
associating with the criminal element. Surveil- 
lance by the FBI and probation officials revealed 
that from 1973 to 1976 the probationer had been 
seen On many occasions with known felons and 
law violators. The probation was revoked, and 
the defendant given a lengthy prison term. He 
appealed, asserting that the phrase “associate 
only with law-abiding persons” was vague as 
well as violative of his right to freedom of as- 
sociation. The appellate court ruled that, unlike 
in the previous case of Arciniega, these were not 
casual, incidental, or by-the-way associations. 
Rather, the probationer intentionally sought to 
associate with desperadoes and lawbreakers. The 


reviewing court, in upholding the constitution- 
ality of the condition, noted that its rehabilitative 
function served to take the probationer out from 
the criminal underworld, while the protective goal 
of the condition was to prohibit future criminality 
by banning criminal collusion.®* 


Search and Seizure 


Decisional law provides no clear guide to the 
propriety of granting probation pursuant to a 
waiver of Fourth Amendment rights.** The gen- 
eral proposition holds, however, that a warrant- 
less search as a condition of probation is permis- 
sible, provided it is reasonably related to the 
offense and serves as a facilitative, supervisory 
tool for the probation officer in helping him to 


protect the community by rehabilitating the con- 
victed. 


7 United States v. Albanese, 554 F.2d 543 (2d Cir. 1977). 

* See generally Validity of "Requirement That, As Condition of Pro- 
hadhee Defendant Submit to Warrantless Searches, Annot., 79 A.L.R.3d 
1083 (1977); Fourth Amendment Limitations on Probation and Parole 
Supervision, 1976 Duke L.J. 71; Search and Seizure Rights of Parolees 
and Probationers in the Ninth Circuit, 44 Fordham L.Rev. 617 (1975); 
Submission to Search and Seizure: Is It A Valid Condition of Proba- 
tion? 2 U.W.L.A. L. Rev. 120 (1970); The Fourth Amendment Rights 
of Parolees and Probationers, 31 U. Pitt. L. Rev. 167 (1969). 

* People v. Mason, 5 Cal. 3d 759, 762, 97 Cal. Rptr. 302, 303 (Cal. 
1971) (Peters and Tobriner, J.’s, dissenting). The only other state 
supreme courts to have upheld warrantless searches as conditions of 
probation have been Arizona and North Dakota. See State v. 
Montgomery, 115 Ariz. 583, 566 P.2d 1329 (1977) (Holohan, J., dis- 
senting); State v. Schlosser, 202 N.W.2d 136 (N.D. 1972). 

6° People v. Keller, 143 Cal. Rptr. 184, 193 (Ct. App. 1978). 


®1 United States v. Consuelo-Gonzalez, 521 F.2d 259, 261 n.1l (9th 
Cir. 1975). 


Four California cases, two state and two Fed- 
eral, serve as touchstones. On the one hand, the 
California Supreme Court upheld the placement 
of a narcotics offender on probation with the 
requirement that he “submit his person, place of 
residence, vehicle, to search and seizure at any 
time of the day or night, with or without a search 
warrant, whenever requested to do so by the Pro- 
bation Officer or any law enforcement officer.’’®? 
Controlled substances, so the court said, are easily 
concealed and transported; thus, an unexpected 
search may be necessary to determine whether 
the probationer is complying with the terms of 
the probation. On the other hand, a lower-division 
California appellate body struck down a similarly 
worded provision tacked on to the probation of 
a defendant convicted of stealing a 49 cent ball- 
point pen. Finding no relationship whatsoever be- 
tween the petty offense and the necessity for such 
an infringement upon the defendant’s Fourth 
Amedment rights, the reviewing authority ex- 
coriated the trial court by comparing the imposi- 
tion of such a condition to “the use of a Mack 
truck to crush a gnat.’’®° 

At the Federal level, in late 1971 a heroin 
dealer received probation with the special condi- 
tion “that she submit to search of her person or 
property at any time when requested by a law- 
enforcement officer ... .”°' Approximately one 
year later, Federal drug agents received a tip that 
the probationer was regularly selling narcotics. 
Agents and local officers—unaccompanied by a 
probation officer—then conducted a search of her 
residence, finding a quantity of heroin. The trial 
court, at a hearing to suppress the evidence of the 
search by challenging the validity of the special 
condition, denied the motion. Tried and convicted, 
she appealed. 

The appellate court, in reversing the lower 
court, struck down the search proviso by observ- 
ing that the bilateral nature of the Federal Pro- 
bation Act must be taken into account in the 
setting of probation conditions: protection of the 
public and rehabilitation of the offender. A condi- 
tion authorizing a purely constabulary or investi- 
gatorial search—sans supervising probation offi- 
cer—focused unilaterally on the protective, to the 
exclusion of the rehabilitative. And that kind of 
search cannot withstand judicial scrutiny. To 
elucidate this holding, the higher court suggested 
a linguistic model for the drafting of future 
orders: 
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That she submit to search of her person or property 
conducted in a reasonable manner and at a reasonable 
time by a probation officer.62 
The other Federal case concerns another Cali- 

fornia narcotics violator placed on probation in 
the mid-1970’s with the requisite that he “shall 
submit to search of his person, home, or vehicle 
at any time of the day or night by any law 
enforcement or other authorized officer without 
their need for a search warrant... .”°3 During 
the supervision period, the probation officer had 
received tips about the probationer’s distributing 
amphetamines. The probation officer telephoned 
local narcotics officers and requested their assist- 
ance in searching the probationer’s residence for 
contraband. Two drug agents met two probation 
officers at the probationer’s residence. After a 
search by the agents, weapons and a small amount 
of marihuana were discovered. The defendant, 
convicted of felon in possession of firearms and 
simple possession of marihuana, brought an ap- 
peal in which he attacked the legality of the war- 
rantless search. 

The reviewing court held that this search, un- 
like the one at issue in Consuelo-Gonzalez, fully 
comported with the intent of the Federal Proba- 
tion Act: a search initiated by the supervising 
probation officer, not by the police. The drug 
agents were present only to facilitate the search. 
That kind of search, so the appellate court rea- 
soned, properly related to the bilateral respon- 
sibility of the probation officer: protection and 
rehabilitation.** By the way, I believe that the 
best practice is for the fruits of any search by 
a probation officer to be used for probation revo- 
cation purposes rather than a new prosecution, 
regardless of whether a law enforcement officer 
assists in the search. 


Miscellaneous Conditions 


Production of testimony.—Federal and state 
appellate courts have legitimatized the placing of 
defendants on probation with the stipulation that 
they testify before investigative bodies such as 
grand juries. A St. Louis resident, for example, 
having been convicted in the mid-1950’s of a 


62 Id. 263. 

63 United States v. Gordon, 540 F.2d 452, 452 (9th Cir. 1976). 

64 Though Consuelo-Gonzalez set the linguistic model for future 
orders, the court held that it did not invalidate prior, broader orders 
which were narrowly and properly exercised. 

65 Kaplan v. United States, 234 F.2d 345, 346 (8th Cir. 1956). This 
condition was merely recited by the trial judge at the sentencing hear- 
ing, id appearing in the written order on probation. 

6 


67 Td. 349. 
68 United States v. Worcester, 190 F. Supp. 548, 553 (D. Mass. 1960). 
68 Id. 568. 
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Federal narcotics violation, was granted a pro- 
bationary term with the special condition that he 
appear before a grand jury and disclose the 
source of his narcotics purchases.®* Claiming that 
his testimony would place his family and himself 
in jeopardy, the probationer refused to be re- 
sponsive at the next session of the grand jury. 
Brought before the sentencing judge, the proba- 
tioner was ordered to testify. Again, he refused. 
The government then petitioned the court to re- 
voke the probation “on the ground that his con- 
duct was inconsistent with the good conduct re- 
quired by the terms of probation.’°® After a 
hearing, the trial judge revoked the probation and 
handed down a 15-year prison term subsequently 
upheld by the appellate court: 

We also think there can be no doubt that, aside from 
the written conditions of probation, there is an implied 
condition that the probationer will follow the reasonable 
directions and orders of both the probation officer and 
the District Judge. In the instant case, the appellant’s 
refusal to follow the court’s direction that he disclose 


to the grand jury the source of his heroin was a suffi- 
cient ground for the revocation of probation... .67 


Approximately 4 years later, a Massachusetts 
Federal judge placed on probation a businessman 
convicted of income tax evasion. The trial court 
thought that the probationer could identify sev- 
eral corrupt public officials whose names had 
surfaced at the trial but who, so far, had managed 
to insulate themselves from complicity. Based on 
this premise, the trial court added the following 
special condition: 

. that the defendant, to the satisfaction of the 

United States District Court, give full, candid testimony 
to any national, state, or local prosecutor, grand jury, 
petit jury, legislative body, legislative committee, or 
authorized public agency of inquiry concerning any 
matter directly or indirectly relevant to those matters 
covered in the trial of this indictment.®§ 


After having imposed this condition, the trial 
court observed that “having considered this very, 
very serious issue of conscience, I concluded that 
to require a convict on probation to testify about 
his fellow wrongdoers was justified because of 
the nature of the crime, its magnitude, and the 
difficulty of other means of discovery.’’*® 

The latest reported case of granting probation 
contingent on a probationer’s giving testimony 
occurred in the early 1970’s. A Montana judge 
imposed a suspended sentence with the require- 
ment that the probationer testify at the trial of 
a narcotics dealer. When called to testify, the pro- 
bationer could not remember certain events and 
dates, frequently invoked the Fifth Amendment, 
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and generally refused to be cooperative. The sen- 
tencing judge revoked the probation and levied 
a 15-year prison term that was subsequently af- 
firmed by that state’s highest court.‘° 

Donations of money.—Having entered nolo con- 
tendere pleas in mid-1975 of violating Federal 
law by conspiring to fix retail liquor prices, a 
consortium of New Mexican retailers received 
probation with the proviso that they “pay certain 
sums as restitution and reparations to the Curry- 
Roosevelt County Council on Alcoholism, Inc.’7? 
As a result, this nonprofit community agency 
would have received $233,500. The defendants ap- 
pealed this requirement of probation, and the 
higher court overturned the trial judge’s imposi- 
tion of the condition by ruling that the Federal 
Probation Act makes no provision for the pay- 
ment of any community reparations. The review- 
ing court pointed out that the restitution clause 
of that act specifically restricts the payment of 
restitution solely “to aggrieved parties for actual 
damages or loss caused by the offense for which 
conviction was had.’?? And, in the appellate 
court’s opinion, neither the alcoholism center nor 
its clients suffered a $233,500 loss. 

Performance of community-service work.—At 
the time of the Vietnam conflict, those Federal 
judges who granted probation to Selective Service 
Act violators often appended to the standard con- 
ditions the special requirement mandating that 
these probationers perform volunteer work at 
some eleemosynary or public institution. Besides 
the more routine performance of gratis work at 
hospitals or libraries, one New York Federal 
judge who gave probation to a rock musician 
convicted of draft evasion ordered that “the de- 
fendant and his musical group travel to various 
prisons and entertain inmates at their own ex- 
pense.’’** With the end of the war in southeast 
Asia, however, the performance of public service 
work faded, too. 

But in late 1974 and in early 1975, two state 
courts and one Federal court resurrected this 
sentencing alternative.** On the one hand, a Geor- 
gia juvenile judge placed on probation a young- 
162 Mont. 102, 509 P.2d 13 (1973). 

F.2d Liquor Dealers Trade Ass’n, 540 


*2 18 U.S.C. §3651. 

73 United States v. Woodward, No. Cr-1975-113 (W.D.N.Y., filed 
August 18, 1975) (order on probation). 

By See generally Time, September 2, 1974, 
78-79. 

7 4 v. State, 183 Ga. App. 350, 351 (Ct. App. 1974). 

76 . 352. 

8 orame v. Mandell, 377 N.Y.S.2d 563, 564 (App. Div.2d 1975). 
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ster who had been found guilty of starting a fire 
in a school restroom trash can. As a requisite of 
that probation, the defendant would have to “‘con- 
tribute 100 hours to [the] Parks and Recreation 
Department of DeKalb County.’*> Appealing on 
the ground that the mandatory performance of 
civic work under an order of probation amounted 
to involuntary servitude, the minor obtained no 
appellate relief. Holding that the special condition 
did not constitute peonage or slave labor in viola- 
tion of the 13th amendment, the reviewing 
authority affirmed the judgment of the lower 
court: 
. useful services for the public good are in the 
pattern of probation, which is a specialized tool and is 
helpful towards achieving the statute’s pervading pur- 
pose of producing a good citizen adult.76 
On the other hand, a New York state judge placed 
on probation a defendant convicted of bribery. 
Apparently, at the sentencing, the defendant vol- 
unteered to perform charity work as a condition 
of the probation, and the trial court, acceding to 
the request, incorporated into the written order 
that the probationer would perform ‘volunteer 
services for the Tay-Sachs and Allied Diseases 
Foundation.”** Though the appellate court af- 
firmed the conviction, the higher tribunal, on its 
own motion, deleted the special condition with the 
observation that “there is no authority in law for 
mandating such service as a condition of proba- 
tion [New York State Penal Code citation omit- 
ted].”"* The court noted, though, that the 
probationer’s voluntary participation “would un- 
doubtedly inure to his benefit vis-a-vis his conduct 
evaluation by the Probation Department.’’® 

At about the same time, an Arizona Federal 
judge ordered five dairy executives convicted of 
price fixing “to serve the poor in charity dining 
halls in lieu of prison” and required their corpora- 
tions “to contribute milk to charity in lieu of 
fines.”’*® The performance of the gratis work was 
merely “suggested” by the trial court, not man- 
dated by probation. The judge advised the de- 
fendants, however, that a final sentencing decision 
would be deferred for 6 months and that the court 
would consider their charity work to be a miti- 
gating circumstance when they reappeared 6 
months later. Also, a California Federal court 
required convicted meat packing companies to 
train ex-offenders in meat cutting techniques. 

At the Federal level, the performance of free 
community-service work as a condition of proba- 
tion has received the imprimatur of an appellate 
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court. In this precedental case, a defendant con- 
victed in mid-1976 of making false statements to 
the Department of Housing and Urban Develop- 
ment was placed on probation by a Tennessee 
Federal court with the condition that she perform 
8 hours weekly of public service work. She re- 
fused. The suspended commitment was subse- 
quently revoked, and a jail term was imposed. In 
her brief to the appeals court, the probationer as- 
serted that the condition had neither a reforma- 
tive nor a rehabilitative purpose and, for that 
reason, failed to comport with the Federal Proba- 
tion Act. The higher court, however, ruled that 
the trial court did not commit an abuse of discre- 
tion by revoking the probation for noncompliance 
with the special condition.*! 

Speeches and essays of contrition —Having 
been convicted in late 1974 of income tax fraud, 
a California businessman received probation with 
the supplemental provision that he speak to var- 
ious groups about the hazards of tax cheating: 

It is a special condition of probation that the defend- 
ant speak before fifteen (15) organizations, at least six 
(6) of which shall be dealer organizations of retail 
gasoline station operators. The other speeches can be 
before other business, civic or other groups. At these 
meetings the Court expects the defendant to explain how 
he got himself in this situation, the consequences that 
this has brought to him and his family and the concerns 
that others should have when filing false income tax 
returns. The defendant shall, through the Probation 
Officer, of this Court, write the Court after each speech 
giving the name of the group to whom he spoke, the 
number of persons in attendance, what he spoke about 
and what the reaction of the group was.S2 


The California Federal judge who imposed that 
condition of probation also required defendants 
convicted in 1974 of price fixing in the paper label 
industry to “make an oral presentation before 
twelve (12) business, civic or other groups about 
the circumstances of this case and his participa- 
tion herein” and “submit a written report to the 
Court giving details of each such appearance, the 


51 United States v. Saulsberry, aff’d mem., No. 77-1082 (6th Cir. June 


24, 1977). The proposed Criminal Code provides that a probationer 
may be required to ‘‘work in community service as directed by the 
court” (8.1437, 95th Cong., 2d Sess. §2103 (1978)). See also Brown, 
Community Service as a Condition of Probation, 41 FEDERAL PROBATION 


7 (1977). 


82 United States v. White, No. Cr-74-436-CBR (N.D. Cal., filed Nov. 
22, 1974) (order on probation). For failing to comply, the probation 
was revoked. See Ganz, “‘Tax Evader Quips His Way to Prison,” L.A. 
Times, Aug. 2, 1976, at 3, col. 3. 

53 United States v. Blankenheim, No. Cr-74-182-CBR (N.D. Cal., filed 
Nov. 1, 1974) (order on probation). See generally Renfrew, The Paper 
Label Sentences: An Evaluation and Baker, et al., The Paper Label 
Sentences: Critiques, 86 Yale L.J. 590 and 619 (1977). 

54 Butler v. Dist. of Columbia, 346 F.2d 798, 798-99 (D.C. Cir. 1965). 

85 Id. 799. 

86 Id. 

8° Skinner v. Oklahoma, 316 U.S. 535 (1942) (invalidating state’s 
Habitual Criminal Sterilization Act as unlawful infringement upon 
fundamental societal rights of marriage and family). 

S* People v. Blankenship, 16 Cal. App.2d 606, 608, 61 P.2d 352, 352 
(Dist. Ct. App. 1936). 

8° Id. at 610, 61 P.2d at 354. 


composition of the group, the import of the pres- 
entation and the response thereto.’’S* 

Besides those linguistic requirements, proba- 
tioners have also been required to write exposi- 
tory essays. Take, for example, the two Washing- 
ton, D.C., police officers who were placed on 
probation for filing false reports about the beating 
of a prisoner. As a condition of probation, they 
were ordered to compose an essay discussing 
“those reasons why the Police Department should 
be entitled to the respect of the citizenry just as 
the citizenry is entitled to the respect of the Police 
Department.”’*+ Having received the finished com- 
positions, the trial judge approved one of the 
officer’s works but rejected the essay submitted 
by the other officer with the comment that “it 
looked as if he had not worked on it more than 
one-half hour the night before.’’** The judge then 
revoked that officer’s probation and sentenced him 
to serve 60 days or to pay a $150 fine. The officer 
appealed. Because the law, so the appellate court 
ruled, sets forth no objective linguistic standards 
for the evaluation of compositions, the trial 
judge’s application of such subjective criteria 
resting in his mind alone to evaluate the accept- 
ability of essays constituted an abuse of discre- 
tion; therefore, the higher court held void the 
lower court’s sentence and remanded the case to 
the trial court for dismissal of the information.*® 

Sexual privacy.—Sterilization generally re- 
mains unavailable as a condition of probation. As 
the Supreme Court has recognized, there is a 
right to privacy in the area of family planning 
and marriage.*’ It is for this reason that stipula- 
tions of probation which infringe on these basic 
rights may be viewed as an abuse of discretion. 
Nevertheless, the judicial record reflects two 
grants of probation contingent upon sterilization. 

The first reference concerns a California de- 
fendant who, having pled guilty in the early 
1930’s to statutory rape, was granted probation— 
provided “within ten days from the date of the 
order suspending execution of sentence the de- 
fendant should submit to an operation for sterili- 
zation.’’** The defendant failed to comply, proba- 
tion was revoked, and an institutional sentence 
was imposed. Though in the 1970’s such a condi- 
tion would surely be ruled improper, the higher 
court did, in fact, sustain its validity.*® The 
second citation occurred approximately 30 years 
later. A California female was found guilty of 
a misdemeanor by being present in a room where 
narcotics had been found. The presentence report 
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revealed that she had been living with a man to 
whom she was not married and had been receiving 
welfare payments for the maintenance of their 
illegitimate child. The sentencing court placed her 
on probation with the condition that she undergo 
sterilization.®°® She refused. The trial judge then 
held her to be in violation of the probation and 
imposed a 3-month jail term, later voided by a 
higher court. 

Superior courts have looked upon other in- 
vasions of sexual privacy with great disapproba- 
tion, too. For example, in the 1960’s a California 
trial court ordered as a condition of probation 
that the defendant submit to sterilization or not 
become pregnant without being married. The ap- 
peals court nullified that provision, commenting 
that the twenty year-old’s future pregnancy was 
related neither to her conviction of second-degree 
robbery nor to her commission of future crimes.*! 
Likewise, an Ohio superior court, though conced- 
ing that the special condition might bear tangen- 
tially to the offense, voided the extra-statutory 
provision imposed on a child abuser that “she not 
have another child during the 5-year probationary 
period.’’®? 

Suspension of Fifth Amendment Protections.— 
In the early 1970’s a Federal probationer refused 
to submit monthly supervision reports on the 
ground that these reports constituted self- 
incrimination. At the revocation hearing, counsel 
argued further that the condition of probation 
requiring the probationer to report at such times 
and places as the probation officer directed carried 
the exclusive connotation of “appearing” at cer- 
tain times and places, not the submission of 
signed, written “reports.”®? The local court re- 
jected any such claim of privilege, noting that it 
is necessary to proper supervision that proba- 
tioners “supply [written] accounts of their major 
activities, including their means of earning a 
living.’’®4 

Similarly, another Federal probationer con- 
victed of concealing assets in order to defeat. the 
collection of a quarter-million dollar wagering ex- 

90 In re Hernandez, No. 76757 (Cal. Superior Ct. June 8, 1966). 
joe ee v. Dominquez, 256 Cal. App.2d 623, 64 Cal. Rptr. 290 (Ct. 

*2 State v. Livingston, 372 N.E.2d 1335, 1336 (Ohio Ct. App. 1976). 
States District Court, Conditions 
Untied v. Manfredonia, 341 F. Supp. 790, 794 (S.D. N.Y. 
1972), aff'd per curiam, 459 F.2d 1392 (2d Cir.), cert. denied, 409 U.S. 


851 (1972). 

®5 United States v. Pierce, 561 F.2d 735, 738, (9th Cir. 1977) 
(Hufstedler, J., dissenting). 

°° Bownes v. State, 345 So.2d 787, 788 (Fla. Dist. Ct. App. 1977). 

87 People v. McDowell, 59 Cal. App.3d 807, 812, 130 Cal. Rptr. 839, 
842 (Ct. App. 1976). The higher court suggested that the order on 
probation be made less ambiguous. 

®8 Jd. at 813, Cal. Rptr. at 843. 
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cise tax challenged as self-inculpatory the requi- 
site to “testify under oath before a representative 
of the United States Attorney’s Office .. . on all 
questions as to his financial condition relating to 
amounts and locations of all assets.’’®® 

The probationer refused, and the probation was 
revoked. Declaring on appeal that the disclosure 
condition compelled the probationer to give pos- 
sible self-inculpatory statements in violation of 
constitutional rights, the appellant lost the appeal 
when the higher court found that that condition 
well related to the offense. The condition would, 
so the appellate court held, dissuade the proba- 
tioner from violating the law because the dis- 
closure mandate would help the local court swiftly 
detect any further attempts at concealing assets 
and, therefore, met the bilateral requirements of 
rehabilitation and protection. 

Denial of unemployment benefits—A superior 
Florida court held void the restriction that the 
probationer would “draw no unemployment com- 
pensation while on probation.”®® 

Dress restrictions.—As a condition of proba- 
tion, a recidivistic purse snatcher was required 
to ‘‘wear leather shoes with metal taps on the 
heels and toes anytime he leaves the house.’’®? In 
its memorandum of affirmance, the appellate court 
observed: 

The concept of the condition imposed by the court 
bears a direct relationship to appellant’s budding career 
as a purse snatcher. During the course of the crime of 
which appellant was convicted in the instant case, he 
was wearing tennis shoes. This type of footwear helped 
him to approach his victim silently and facilitated his 
two successful efforts to outrun the pursuing officers 
who were trying to apprehend him . . . . Compliance 


with that term of probation should foster rehabilitation 
and promote the public safety.98 


Conclusion 


Probation affords the sentencing court the op- 
portunity to fashion a disposition to fit a var- 
iety of offenders. It is a sentencing alternative 
constrained by those constitutional limitations of 
reasonableness and propriety as well as guided by 
those protective and rehabilitative statutory 
goals. In that regard, the probation officer should 
understand in the fixing of probationary condi- 
tions this nexus between the discretionary latitude 
of statutory law and the bounds placed upon that 
discretion by case law. For it is only by displaying 
such awareness can the probation officer execute 
the advisory role to the court in a competent and 
professional manner. 


tiary who had minimum custody; he drove 
a truck that delivered equipment to a newly 
acquired institution. Subsequently, he was trans- 
ferred to that new facility and placed in “close” 
custody. Incidents such as this, plus an increasing 
number of transfers for custody reasons, as well 
as wide differences in the percent of inmates at 
each custody level in similar institutions, led to 
a decision by the Executive Staff of the Federal 
Bureau of Prisons to establish a Task Force! 
which would take a closer look at the Bureau’s 
classification practices. 


[is STORY is told of an inmate in a peniten- 


Definitions 


The term “classification” as used in a correc- 
tional setting, is a broad concept that relates to 
the process by which an inmate population is 
systematically divided into subgroups based on 
their program and security needs. Usually, this 
is accomplished through personal interviews, a 
physical examination, a battery of academic and 
psychological tests, and a review of pertinent 
background information; i.e., presentence investi- 
gation reports prepared by U.S. probation officers, 
F.B.I. criminal history records, etc. This informa- 
tion provides the basis for team decisions which 
establish each inmate’s custody status and pro- 
gram assignments. 

The focus of the Bureau’s concern was on cus- 
tody decisionmaking. That is, what are the factors 
upon which an individual’s initial custody level 
should be based? What are the considerations 
which lead to increasing or decreasing a prison- 
er’s custody level once it has been established? 

It quickly became apparent to the Task Force 
that an inmate’s custody, and its possible changes, 
were intimately related to the type of facility 
in which the individual was incarcerated. In other 
words, custody levels have different implications 
in “high” security institutions than they do in 
minimal security settings. 


* Dr. Levinson is deputy assistant director for inmate 
program services and Mr. Williams is assistant director, 
community programs and correctional standards division, 
both with the Federal Bureau of Prisons. 
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Accordingly, it became necessary to separate 
and deal with two distinct concepts: 

Security—defined as the type of physical (ar- 
chitectural, environmental) constraints appropri- 
ate for a particular inmate. 

Custody—defined as the level of staff super- 
vision a prisoner requires. 


Security-Level Determination 


The Task Force reviewed a number of back- 
ground papers (National Institute of Corrections, 
1976) on the general topic of assessment for risk. 
On-site visits were made to the Departments of 
Corrections in Michigan and Oregon in order to 
find procedures which would be applicable to the 
Federal Prison System. While many helpful sug- 
gestions and ideas were collected, it was con- 
cluded that the Bureau would have to develop a 
methodology to fit its own particular circumstan- 
ces. 

A procedure was sought that would follow the 
principle of confining inmates in the least re- 
strictive prison environment for which they quali- 
fied. In order to accomplish this, three things 
were needed: (a) a method for determining the 
security-level required by every newly admitted 
prisoner; (b) a plan which would group similar 
institutions into “clusters” based on their security 
features; and (c) a way to match (a) with (b). 

a. Determining an inmate’s initial security re- 
quirements.—At the time an initial designation 
is made to a specific institution—after the Court 
has committed an individual to the care and cus- 
tody of the Attorney General and the prisoner is 
under the jurisdiction of the U.S. Marshals Serv- 
ice—what are the pertinent bits of information 
needed to determine the appropriate facility to 
which the Marshals should escort the inmate? 

The Task Force winnowed down a list of some 
92 possibly relevant items to 47 potentially signifi- 
cant factors. Two-member teams then visited 18 
different Bureau of Prisons (BOP) facilities and 
administered the list to 77 Unit/Classification 


material presented in this article was based. The authors acknowledge 
their deep indebtedness to the members of this group. 
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Teams (Levinson & Gerard, 1973). Information 
on the degree of importance of the 47 items was 
gathered from 49 case managers, 47 chaplains, 
107 correctional officers or correctional counsel- 
ors, 40 educators, 28 psychologists, 24 secretaries, 
and 34 Regional and Central Office administra- 
tors; a total of 329 BOP staff. 

There was a very high degree of agreement 
among the various disciplines in the manner in 
which they rated the 47 factors—rank correla- 
tions ranged from a low of .94 to a high of .98. 
Additionally, the Unit/Classification Team rank- 
ings correlated with the Regional and Central 
Office Administrators at .97. 


Rankings on Degree of Importance 
of 47 Variables (Initial Classification) 


History of escapes/attempts 
History of violence 

Detainers (number/type) 
Current offense 

Length of sentence 
Disciplinary reports 

Prior arrests/commitments 
Notoriety (inmate/offense) 
FBI Rap Sheet 

Staff judgment 

Prior institutional adjustment 
Member in subversive organization 
Responsibility (shown by inmate) 
Involvement in alcohol/drug use 
Psychological test data 
Judicial recommendations 
Peer group associates 

Respect towards staff/others 
Cooperativeness of inmate 
Community attitudes 

Physical security (facility) 
Military record 

Age at first commitment 
Work habits 

Employment history 

Family background 

Age at first arrest 

Age 

Length time at home residence 
Citizenship 

Marital history 

Home and neighborhood 
Institution (isolated-ness) 
Health of inmate 


34.5 Education history 

36.5 Interest in classification 

36.5 Physical stature or handicaps 

38 Programs (availability) 

39.5 Space available, camps, CTC, etc. 
39.5 Inmate skills 

42.5 Work assignments available 

42.5 Personal hygiene 

42.5 Overcrowding 

42.5 Financial background 

45 Living quarters (availability) 

46 Industrial assignment (availability) 
47 Race 


It would appear, then, that while there was 
consistency at the conceptual level, in actual prac- 
tice this seemed to become lost. A procedure was 
needed which would insure the systematic assess- 
ment of every new commitment on all pertinent 
variables. The very high degree of consensus 
among Bureau personnel identified six items as 
a possible basis upon which to construct a des- 
ignation instrument—The Security/Designation 
(S/D) Form. 

The six factors on the S/D Form are: 

i. History of escapes or attempts—involved the 
degree of seriousness of the escape or attempt 
and how long ago it occurred; 

ii. History of violence—the seriousness of any 
act against a person or property which resulted 
in a fine or conviction, and when it occurred; 

iii. Type detainer(s)—the degree of severity 
of lodged detainers (determined by a Task Force 
developed Severity of Offense Scale) ; 

iv. Severity of current offense—based on most 
severe offense which resulted in present incar- 
ceration, using the Severity of Offense Scale; 

v. Expected length of incarceration—average 
percent of sentence served for offenses in the 
category in which (iv) falls; 

vi. Type of prior commitment (s)—the serious- 
ness of any offense which resulted in prior con- 
finement(s). 

b. Grouping institutions by security features.— 
The Bureau of Prisons operates some 38 major 
institutions across the country, with six to eight 
facilities in each of five regions. These range 
from minimum security prison camps to maxi- 
mum security penitentiaries. The plethora of 
identifying names which had developed over the 
years—camps, training schools, youth centers, de- 
tention centers, reformatories, correctional insti- 
tutions, penitentiaries—although recently re- 


Unit 
Teams 

1.5 
1.5 
3 
4 
5. 
7 
7 
10 
10 
10 
12 
13 
14 
15 
16.5 
16.5 
19 
19 
19 
22 
22 
22 
24.5 
24.5 
26.5 
26.5 
28 
29.5 
29.5 
31.5 
31.5 
33 
34.5 
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TABLE 1.—Security level criteria 
LEVEL OF 1 | 2 3 4 5 6 
SECURITY 
Type Perimeter i One Fence Double Double } Double 
Security None or Bldg. Fenc Pen Fence or 
facade in Wall 
None Manned Manned Ma M d Manned 
Towers or not less than less than full & : 24 hours 
manned 24 hours 24 hours part-viink 
and/or External No | No Yes Yes & or yes Yes 
Patrol 
Detection Devices No No Yes Yes Yes Yes 
Housing Open Open to Medium Secure Secure Secure 
Medium 
Single & Single & Single & Single & Single & All single 
Quarters/Cells Multiple Multiple Multiple Multiple Multiple 
+ Dorms + Dorms + Dorms + Dorms + Dorms 
Staffing per population LOW Low Low to Low to Lew to High 
size Medium Medium High 
Type of Custody OUT IN, OUT IN, OUT, IN, OUT MAXIMUM, | MAXIMUM, 
COMMUNITY |COMMUNITY |COMMUNITY IN IN 
Allenwood Danbury Petersburg Otisville Lewisburg 
Facilities NE Morgantown 
Identified Eglin Tallahassee Ashland Memphis Atlanta 
with each Lexington Miami Talledega 
Level of SE Maxwell 
Security 
Sandstone Milan Oxford Leavenworth Marion 
Springfield Terre Haute 
NC (gen. pop.) 
Ft. Worth La Tuna Texarkana Bastrop 
SC Seagoville El Reno 
Florence Terminal Englewood McNeil Island Lompoc 
WwW (Camp) Island 
& all CTCs 
and all 
satellite 
camps 
Administrative Facilities (having all levels of security and custody) : 
Alderson El Paso Florence (Detention) 
New York Pleasanton Springfield (Medical/ Psychiatric) 
Butner San Diego All Pre-Trial detention units 
Chicago Terminal Island (Psychiatric) 


Ce 


duced, in some instances still used the same 
“label” for facilities with markedly different se- 
curity features. Accordingly, a more consistant 
schema was needed which would group together 
similar institutions. 

Seven security attributes were used to group 
BOP prisons into six security levels—plus an 
Administrative category having all the levels and 
for which non-security considerations (such as 
special medical/psychiatric needs) outweighed 
security concerns. The seven items used to cluster 
the facilities were: (1) type perimeter security ; 
(2) towers; (3) external patrol; (4) detection 
devices; (5) security of housing areas; (6) type 
living quarters; and (7) level of staffing per 
population size. 

Institutions have been identified with each of 
the security levels (see table 1). 

ce. Making designations based on inmate’s se- 
curity requirements.—Bureau of Prisons’ Com- 
munity Programs Officers (CPO’s) will gather 
information on the six prisoner variables based 
on the presentence investigation and complete the 
Security/Designation Form; points are assigned 
for each item. The total number of points a newly 
committed inmate receives identifies a sub-set of 
BOP institutions which have the security features 
appropriate for that individual. The next step is 
to determine which specific facility (within this 
sub-group) will be designated. 

A second, different set of six factors—also 
emerging from the data collected by the Task 
Force from field institutions—is used to identify 
the specific facility to which the Marshal will 
escort the newly committed prisoner. The process 
involves the CPO contacting the Regional Office 
and by teletype conveying the pertintent informa- 
tion to the Designation Desk. The final designa- 
tion decision is made by the Regional Designation 

* An initial step in training sessions designed to teach the use of this 
new procedure, asked CPO’s to make “designations” on two sample 
cases—first employing their current methods and the second time using 
the S D Form; half of them had case “‘A”’ first and case ‘“‘B” second, the 
other half did both cases in the reverse order. Case “‘A” using current 
procedures was designated to institutions in six different security 
levels (most frequent being S-3); when the S/D Form was used with 
ease “A’’, designations were made to institutions at four different 
security levels (S-1 being the most frequent). Case “‘B’? was designated 
to four different security levels under the current approach and to three 
security levels using the S/D Form; in both instances S-2 was the 
most frequent level designated—with a higher proportion of the CPO’s 
making an S-2 designation when the Form was used. When the Form 
was used after further training, the “spread” further narrowed. 

* The data reported on represents a 10% random sample of male 
inmates in the following Western Region institutions: Federal Prison 


Camps at Florence, Arizona; Safford, Arizona; Lompoc, California; 
McNeil Island, Washington; and Federal Correctional Institutions at: 


Terminal Island, California; Englewood, Colorado; Lompoc, California; 
and the U.S. Penitentiary at McNeil Island, Washington. Some pre- 
liminary data on female offenders in the Western Region suggest that 
their distribution among the various Security levels differs significantly 
from the males; i.e., a greater proportion of females qualify for the 
lower security level institutions. 
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Officer (sending confirming teletypes), based on 
six Administrative Variables: 

i. Central Monitoring Case—assigning to dif- 
ferent institutions those individuals who for spe- 
cific reasons need to be kept separate from one 
another ; 

ii. Age—new inmates assigned in accord with 
institution’s profile; 

iii. Judicial Recommendation—designating an 
inmate to the facility (at the security level for 
which the prisoner qualifies) which has the spe- 
cific program recommended by the Court on Ad- 
ministrative Office Form 235 (Report on Sen- 
tenced Offender by United States District Judge) ; 

iv. Release Residence—assigning newly admit- 
ted prisoners to the BOP facility that has the 
appropriate security features and whenever pos- 
sible, is closest to the individual’s anticipated re- 
lease area; 

v. Overcrowding—attempting to distribute the 
burden caused by overcrowding by assigning 
newly committed inmates in such a fashion that 
all facilities will carry their fair share; 

vi. Racial Balance—keeping institutions ra- 
cially balanced by making assignments which will 
Maintain comparable racial proportions across 
the country. 

d. Preliminary evaluation—During the devel- 
opment of the Security/Designation Form, sev- 
eral “simulation exercises” were conducted. The 
intent was to compare the degree of correspond- 
ence between the type of facility which was 
actually designated with the one which the Form 
would have recommended had it been in use. In 
two such “tests” the level of agreement was 44% 
and 60° ; in both instances the S/D Form placed 
more inmates in the less secure institutions. 

The results of these simulation exercises were 
seen as encouraging. The new procedure did not 
appear widely discrepant from currently-in-use 
designation methods, while at the same time it 
seemed to be both more consistent? and able to 
deal with the diversity of inmate security needs. 
As a consequence, a pilot project was established 
in the Bureau’s Western Region. In this region 
actual designations were made in accord with the 
recommendations of the Security/Designation 
Form. Inmates assigned by the new method were 
“tracked” in an effort to determine whether or 
not the S/D Form offers any improvement. 

The Security/Designation Form as used during 
the first three-and-a-half months in the Western 
Region project® was found to be highly reliable— 


: 
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based on a 10% sample (N=505) randomly 
drawn from eight facilities—Kuder-Richardson 
formula 21—.81 (Cavior, et al., 1978). Addition- 
ally, the results of a Stepwise Multiple Regression 
suggest that the two most important items for 
determining Security Level are History of Vio- 
lence and Offense Severity—accounting for 74 
percent of the variance; Expected Length of In- 
carceration made the least contribution in this 
regard. Nevertheless, all six items on the S/D 
Form contribute significantly to the determina- 
tion of Security Level (p.<0001). No single fac- 
tor on the Form separates the inmates into Se- 
curity Levels and no age differences were found 
across Security Levels (Cavior, et al., 1978). 

Among the potential advantages seen for the 
new designation approach were: 

(1) It should keep the inmate population of the 
Federal Prison System in better balance; decrease 
the number of transfers for custody purposes; 
and reduce the number of inmates who request 
placement in Administrative Detention for their 
own protection. 

(2) Insuring that inmates are housed in the 
institutions for which they properly classify, 
would aid the Bureau’s administrators in making 
more efficient use of available resources; e.¢., 
differential staffing patterns, identifying type of, 
and locations for, needed new facilities, etc. 

A possible third benefit was suggested by some 
preliminary data from the Federal Correctional 
Institution, Englewood, Colorado. During the 
first three-and-a-half months of the Western Re- 
gion designation project, staff at this S-3 level 
facility began to notice a differential distribution 
of Disciplinary Reports corresponding to the 
point totals of the 50 inmates assigned under the 
new system. As shown in table 2, the higher the 
point-total (within the S-3 range) the greater 
the number and severity of disciplinary problems. 
Should these very early data hold up over time, 
the S/D Form might also be suggesting subdi- 
visions within the institution’s designated inmates 
that have implications for an internal manage- 
ment classification system (viz, Smith & Fenton, 
1978). 


Custody Considerations 


Developing a method for getting newly ad- 
mitted inmates into the “appropriate” institution 
established the foundation upon which an internal 


4 Personal Communication. Albert F. Scheckenbach, Ph.D., Chief, 
Psychology Services, F.C.I., Englewood, Colorado. 


TABLE 2.—Relationship between number of disciplinary 
reports and security level points® 
( 


N=50) 

(n) Number of Points Number Disciplinary Reports 

Major Minor Total 
(17) 10 0 2 2 
(10) af 0 2 2 
(16) 12 2 3 5 
(7) 13 6 4 10 
(50) 8 11 19 


* New commitments assigned to S-3 institutions if point 
total on six S/D variables equals 10 to 13 points, inclusive. 
custody/classification system could be built. The 
work of the Task Force was guided by the follow- 
ing objectives: 

(a) place prisoners in the lowest custody classi- 
fication deemed appropriate; 

(b) establish a time schedule for formal, docu- 
mented reviews; 

(c) provide a means (and consistent rationale) 
for moving inmates, when warranted, through 
reduced or increased security levels and custody 
assignments. 

Custody Levels—Current Bureau policy speci- 
fies five levels of custody—maximum, close, me- 
dium, minimum, and community. Except for max- 
imum—found only in penitentiaries—all other 
facilities have all of the remaining custody levels. 
In addition, a number of facilities have ‘“‘local 
practices” which, in effect, have established sub- 
categories within the policy-specified five levels; 
for example, medium-in and medium-out; mini- 
mum-with-a-gate-pass and minimum-without-a- 
gate-pass. 

The intent of custody classification is to estab- 
lish a consistent approach which will result in 
the assaultive, escape-prone, and riot-initiating 
prisoners being more closely supervised during 
their contacts with the prison’s general popula- 
tion and in their movement throughout an institu- 
tion. By closely monitoring and restricting the 
activities of these individuals, the remainder of 
the inmate population can live in a safer environ- 
ment, under less stress from predatory activities. 

In light of this rationale it is difficult to explain 
why minimum and community custody inmates 
are sometimes housed in the Bureau’s most secure 
facilities. Not only are such individuals needlessly 
occupying expensive beds, but in addition they 
create a series of management problems when 
they pass through the institution’s secure perim- 
eter on a daily basis: by tying up large numbers 
of correctional staff, by offering a potential ave- 
nue for the introduction of contraband, by becom- 
ing targets for pressure from high-security-risk 
inmates, etc. 
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As a way to cope more effectively with these 
concerns, the Task Force proposed that a four- 
level custody system be established: 

MAXIMUM—Means the inmate requires maxi- 
mum control and continuous supervision. This 
custody is for individuals who by their behavior 
have identified themselves as assaultive, preda- 
cious, riotous, or serious escape risks. Such in- 
dividuals have demonstrated their inability to 
associate with the general population without be- 
coming dangerous to the well-being of other pris- 
oners or disruptive to the orderly running of the 
institution. 

These individuals, when out of their cells/ 
rooms, will be restricted to designated (more 
secure) areas within the prison and kept under 
continual staff surveillance. Within these con- 
straints they will be able to participate in avail- 
able institutional programs and work assign- 
ments. 

IN—Means the prisoner will be assigned to 
regular housing quarters—single cell, but may 
be double-bunked; multiple-cell; or cubicles in 
dormatories; be eligible for all program activities 
under normal level of supervision, but not for 
work or program assignments outside the institu- 
tion’s secure perimeter. 

OuT—Means the inmate may be assigned to 
less secure housing quarters within the institu- 
tion; prisoner lives in open dorms, cubicles, or 
single rooms; is eligible for work details and pro- 
gram assignments outside the institution’s secure 
perimeter with intermittent supervision. 

COMMUNITY—Means the inmate is eligible for 
the least secure housing, including that which is 
outside the institution’s perimeter; may work on 
outside work details or program assignments with 
minimal supervision; and, is eligible to partici- 
pate in community-based program activities. 


Making Custody Level Decisions 


Custody level decisions are made by the in- 
mate’s Unit/Classification Team. The intent of 
the Task Force was to bring greater consistency 
to the process by establishing procedures which 
would: set a time for documented custody reviews 
and establish a format which would be system- 
atically applied. Moreover, a conscious effort was 
made to permit the staff’s professional judgment 
to play a role in decisionmaking. We were not 
seeking a mechanical procedure. 

Formal reviews for possible changes in custody 


TABLE 3.—Custody review schedule 
Custody status Review period 


MAXIMUM 9 to 12 months, earlier at Team’s 
option 

IN 6 to 9 months, 

option* 

3 to 6 months, 

option* 

at any time after any change in ex- 

ternal factors which might affect Se- 

curity level or Institutional Disciplin- 

ary Committee action which might 

affect Custody level determinations; 

but at least once a year in every case. 


* Initial custody level review wili not occur before six 
months at assigned institution. 


level will be held in accord with the schedule 
shown in table 3. 

Ordinarily, an inmate’s initial review for a pos- 
sible custody level change will occur after being 
at the assigned institution for at least 6 months; 
subsequent reviews will follow the above schedule. 

As indicated earlier (in table 1), all institu- 
tions will not have all four custody levels. Newly 
committed inmates will start at IN custody in all 
facilities except Security level one institutions, 
where they will begin with OUT custody. Each 
custody review will involve the Unit/Classifica- 
tion Team meeting with the inmate at which time 
a current Custody/Classification Form will be 
completed. 

The Custody/Classification Form was developed 
based on information gathered from field institu- 
tion personnel. It enables a Unit/Classification 
Team to systematically compare an inmate’s pres- 
ent status with the picture presented at time of 
admission. That is, Part I of the Form (essen- 
tially, the same as the Security/Designation 
Form) provides an opportunity to update the 
basic—preinstitutional—information concerning 
each individual, and to ascertain whether or not 
the present facility continues to offer appropriate 
security features. Part II of the Custody/Classifi- 
cation Form offers a consistent method to assess 
whether the prisoner has moved in a positive or 
negative direction during the period of time since 
admission—or since the last review. Meaningful 
change in a positive direction will, generally, re- 
sult in a custody level reduction; significant move- 
ment in a negative direction will (usually) result 
in a custody level increase. Both types of change 
could lead to a redesignation to a different institu- 
tion if the present facility was no longer appro- 
priate; i.e., did not have the new custody level. 

Decisions concerning custody level changes, 
then, are based on how the inmate is currently 
functioning in relation to the picture presented 


earlier at Team’s 
OUT earlier at Team’s 


COMMUNITY 
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at time of admission; the six preincarceration 
variables are the basis for assessing the six post- 
admission factors. The items on Part II of the 
Custody/Classification Form, are: 

vii. Percent of time served—portion of pro- 
jected period of incarceration which inmate has 
already served; 

viii. Involvement with drug/alecohol abuse— 
history or current indications or dependency on 
drugs or alcohol (includes trafficking) ; 

ix. Mental/Psychological status—based on cur- 
rent reports, if any, concerning inmate’s degree 
of mental stability ; 

x. Type and frequency of disciplinary reports 
—severity and number of disciplinary reports re- 
ceived during past year; 

xi. Responsibility demonstrated by inmate— 
based on reports from work and program assign- 
ments of inmate’s general demeanor and behav- 
ior; 

xii. Family/ecommunity ties—nature of  in- 
mate’s established and continuing family and 
community involvement. 

As determined by the size and direction of t 
change on Part II, relative to the score on Part I, 
a recommendation is made to increase, decrease, 
or not change the inmate’s current level of cus- 
tody. The final decision rests with the Unit/Clas- 
sification Team. If they agree with the Form’s 
recommendation, the change will be made; if they 
disagree, no change will occur and the Team 
must indicate in writing (with copy to the in- 
mate) why it chose not to follow the recommended 
action. 


Preliminary Evaluation 


In order to assess to some degree the appli- 
cability of the Custody/Classification Form, a 
“simulation test” was conducted on a 10% ran- 
dom sample (405 cases) of the inmate population 
in six BOP facilities—one at each security level. 
Both parts of the Form were completed and then 
the Case Manager/Team asked to _ indicate 
whether or not they agreed with the Form- 
indicated recommendation. Overall, there was an 
85% agreement rate. 
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The Form recommended an increase in custody 
level in 8% of the cases (with which the staff 
agreed 82% of the time) ; it reeommended a cus- 
tody decrease 47% of the time (and staff agreed 
in 75% of these cases) ; and it recommended no 
change in custody level in 45% of the cases (with 
96% staff agreement). If the Form’s recommen- 
dation had been followed in every instance (or 
if it had been followed in only those cases with 
which the staff agreed) the overall effect would 
have been to reduce the wide discrepancy existing 
among the proportion of sample cases in the var- 
ious custody levels. That is, the 212 Close custody 
cases in the sample—52%—would have been re- 
duced to 33% (or 38%, respectively). 

The problem of ‘‘correctly” classifying inmates 
Classification Form was encouraging. This in- 
ternal custody classification system has been im- 
plemented as a pilot project at BOP institutions 
in the South Central and North Central Regions. 
Following an assessment after a six to nine month 
trial period, it may (with any needed modifica- 
tions) become operative on a Bureau-wide basis. 


Conclusion 

The preliminary evaluation of the Custody/ 
is a key to the entire correctional process. Over 
the years, many correctional workers have de- 
veloped a high degree of expertise in making such 
judgments. However, there exists a need to make 
explicit the procedures by which decisions are 
made and to document and bring greater con- 
sistency to the considerations which go into the 
judging process. To this end, it is felt that the 
Bureau of Prisons has taken several significant 
steps by the developments described in this pre- 
liminary report. 
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HY WOULD seven juveniles with an ex- 
y V tensive list of offenses spend hours in cold 
water on a winter day trying to save a 
dying herd of whales? There is no single answer 
to this question, but there is a common denomi- 
nator to the range of possible answers. The seven 
had committed a total of 40 separate offenses, 
ranging from runaway, through nine counts of 
breaking and entering, to possession of a stolen 
automobile and resisting arrest with violence. 
They were all students at Jacksonville Marine 
Institute, Inc. (JMI) that March day in 1977. 
Approximately 200 Pilot Whales died along the 
beaches near Jacksonville, Florida, despite the 
best efforts of a rescue force that included not 
only JMI students, but biologists from the Uni- 
versity of Florida and Smithsonian Institute. 
JMI is one of seven Marine Institutes in Flor- 
ida, known collectively as Associated Marine In- 
stitutes, Inc. Founded in 1967 in Deerfield Beach, 


the original Institute, Florida Ocean Sciences 
Institutes, Inc. (FOSI), changed its emphasis 


from marine research to rehabilitation, using the 
marine environment. The State of Florida Depart- 
ment of Health and Rehabilitative Services rec- 
ognized the success and potential of the program 
and contracted for expansion of services to 
Tampa, St. Petersburg, Jacksonville, Panama 
City, Miami, and Key West (funded by a CETA 
grant). 

Jacksonville Marine Institute has a design pop- 
ulation of 36 clients. The program accepts both 
boys and girls from ages 1414 to 17. Most JMI 
students have been adjudicated delinquent (Com- 
mitted or Aftercare status), but some are only on 
probation. Participation is voluntary, however, 
there are few programs for Committed children 
that allow them to live at home, in Florida. The 
screening process is primarily to determine in- 
terest, as any child of the target age group who 
is under supervision is eligible. The program pro- 
vides remedial swimming and reading instruction 


* Mr. Berry is operations director and Mr. Learch is ex- 
ecutive director, Jacksonville Marine Institute, Inc., Jack- 
sonville, Florida. 
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to those who need it. The range of offenses which 
can be found in the student’s records runs from 
armed robbery and assault on a policeman to 
truancy and shoplifting. 


The Secret Is Involvement 


The students who spent that cold day trying to 
save a few whales were typical of the JMI popula- 
tion. They were studying Marine Biology, and 
preparing to go to the beach to collect shells and 
shark teeth. When it was learned that the whales 
were beaching themselves, the instructor took the 
class to Ft. George Island, instead. There were 
seven students in the class, and they were going 
to “see some whales.” 

The group was allowed into the area by the 
police for the purpose of scientific observation. 
The presence of police was necessitated by the 
activities of a few curiosity seekers who mutilated 
the first casualties for their jaws. The kids walked 
along the water’s edge watching the mass of 
whales lazing in the water a few yards out. They 
were careful to stay as dry and warm as possible. 
This was not a group of idealistic environmental- 
ists. 

As the day passed, the tide rose to peak high 
and began to fall. With perfect timing, the herd 
had arrived in a large area of shoals that were 
dry at low water. The tide fell, and the herd 
began to beach like landing craft at Normandy. 
The instructor waded out knee-deep and tried to 
scare them back into deeper water. The students 
became more than just observers, as the action 
began. 

The animals were sluggish, just easing towards 
shore and occasionally punctuating the relative 
silence with a short “blow” of breath. One cow 
was being isolated by a quickly draining sandbar. 
This was a key moment in the day. The students 
helped to roll her onto a piece of canvas, and drag 
her 400 pound bulk over the bar to the water. 
They had become participants.. 

For two hours they swam fully dressed with 
the herd, turning individual whales away from 
shore. They floated with the growing current, 
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arms around the first one and then another ani- 
mal; pushing off the bottom along the beach to 
keep them in deep water. Nearly one-third of the 
herd stayed off the beach and returned to sea, but 
these returned hours later and perished during 
the night. The students had become involved in a 
cause, and they felt good. Their talk reflected their 
backgrounds. The day had been a “high.” It had 
been a chance to do something to remember with 
pride. They felt like successes, valuable members 
of society who decried the vandals who had dese- 
crated the corpses from the previous low tide. 


A Three-Pronged Approach 


The idea that attitudes are changed through 
involvement is at the core of the JMI program. 
To reach young people who often have a long 
standing belief that they cannot compete success- 
fully in life requires a program that will get their 
interest and be a success experience. For a last- 
ing impact, attitude development must be backed 
by remedial academics and basic work education. 
A motivated teenager with no job, and who is out 
of school is still a prime candidate for further 
involvement with the courts. 

A new student enrolls in JMI after screening 
by the State Youth Services counselor assigned 
to the program. This screening is usually done in 
Duval Detention Center, shortly after the Health 
and Rehabilitative Services Co-ordinator notifies 
the counselor of the commitment of a juvenile. 

The first day begins by touring the facilities 
and signing the evaluation agreement. The eval- 
uation agreement explains the rules and what is 
expected of the students during the evaluation 
period which is 30 days. During this time, the new 
student attends several short courses, including 
Red Cross Multi-media First Aid, Health, Small 
Boat Handling, Cardio-pulmonary Resuscitation 
(CPR), Introduction to Diving, Introduction to 
Ecology, and Survival Swimming. 

These short courses are designed to be success 
experiences; students need only to attend and be 
attentive. Non-readers are identified and they re- 
ceive remedial assistance by a reading specialist. 
The highlight of the first month is the awards 
ceremony. On the last day of each month, course 
completion cards, achievement awards, and Grad- 
uation certificates are awarded, to the applause 
of staff, students, and occasionally parents. 

Due to the voluntary nature of the program, 


1 Test of Adult Education (TABE) Level 3 Form A 1976 ed. 
CTB/McGraw-Hill, Del Monte Research Park, Monterey, Ca. 


students have the option of continuing in JMI 
for the full 6 months or transferring to another 
program within the system during the 30-day 
evaluation period. Florida guidelines permit stu- 
dents to be transferred within 45 days, if they 
are found to be “unsuitable.” During 1978, 15 
students have failed evaluation, most for failure 
to attend school, none for being “unsuitable.” 

The remaining 5 months are divided between 
courses high in interest, such as Sailing, Diving, 
Marine Biology, and Red Cross Advanced Life- 
saving, the academic courses, Reading, English, 
Math, and General Equivalency Diploma prep- 
aration, and the work education program. The 
motivational category of courses is the most vis- 
ible part of the total offering. These courses 
provide an opportunity for adventure, a format 
for learning acceptable leisure time activities, and 
they balance the time and concentration required 
to earn high school credits in academic classes. 

Work Education may have the largest impact 
of the three areas. The job market today is not 
impossible to enter at 16 or 17, but it is compet- 
itive. Work Education classes use a video tape 
recorder to simulate job interviews and on-the-job 
situations which may be faced. The areas of con- 
cern are finding a job, keeping a job, and career 
awareness. The last is accomplished by tours of 
local industries and business, to provide a glimpse 
of the wide variety of careers to consider. 

Academic classes are individualized to allow 
each student to work in the area of greatest need. 
The instructors work one-on-one as each student 
needs assistance. During 1978, students complet- 
ing the 6-week educational component have shown 
an average improvement of nine-tenths of a grade 
level. Measurements are based upon the Test of 
Adult Basic Education.' 


Counseling 


Formal counseling is not emphasized at JMI. 
The instructors know that their primary respon- 
sibility is to help students to become successful 
adults, but they do this best by being good models, 
not damagogues. Each instructor serves as a 
counselor/advisor responsible for an average of 
six students. Advisors maintain attendance and 
progress records, and have regular communica- 
tions with their advisees’ families by phone and 
in person. Three major schools of psychology 
influence the style of counseling at JMI: Reality 
Therapy, Behavior Modification, and Perceptual- 
ism. Instructors are not selected for counseling 
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backgrounds, but for their concern for people 
and ability in their subject area. 

Dr. Glasser’s? application of ‘‘common-sense” 
and humanity to behavorial psychology is very 
appropriate to the JMI atmosphere. Day to day 
crises are handled in terms of ‘‘What did you do? 
What good did it do you? What are you going to 
do now?” JMI has a token economy based on 
points earned for effort and behavior, not for 
academic success in class. Average effort and co- 
operation earns five points. The range is from 
zero to ten. Free lunches and concert tickets are 
awarded for earning the most points in a week 
or month. All students are involved in a monthly 
auction for positions on trips. These trips are 
detailed below. 

The philosophy that underlies the entire effort 
at JMI is based on the perceptualistic idea that 
the students are innately “good people.” This is 
not a maudlin lament of “they are not under- 
stood.” They are expected to act responsible and 
to accept the consequences of irresponsibility. 

Responsibility is best learned by having re- 
sponsibility. There are many opportunities to as- 
sume responsibility for self and others at JMI. 
The boats are operated by students, under adult 
supervision. The students must take care of them- 
selves and a buddy when diving. 

A statement often heard at JMI is, 

We can’t change anybody. We believe that you are 
ready to be successful, and this is a place to show 
everyone that you can be successful. 


Places To Go, Things To Learn 


There is an average of two out-of-town trips 
per month during the year. Some are just over- 
night, to camp, swim, sail, dive, or hike. Most 
one-night trips are part of classes, allowing stu- 
dents the opportunity to go to a more distant 
location than is possible in a single day. Others 
are for 3-6 days and involve the use of an institute 
training vessel. These trips allow students to prac- 
tice skills learned in class or to develop mastery 
of basic skills acquired in shorter pool or sheltered 
water sessions. Classes which regularly employ 
one-night trips include Skin Diving, Sailing, and 
Backpacking. Longer trips and cruises are usually 
to reward long term effort and good behavior. 
These are “point” trips, with the right to par- 
ticipate purchased with points earned in the token 
economy. Recently, four crossings were made to 
the Bahama Islands aboard the institute’s 45’ 


2 Glasser, William, Reality Therapy, Harper & Row, New York, 1965. 


sailboat. Advanced sailing students crewed on the 
300 mile trip from Jacksonville to West Palm 
Beach, then four different crews spent six days at 
a time in the islands. 

The underlying reason for any trip, long or 
short, is for the staff to interact with the students 
outside the more structured routine. The young 
people are away from their homes and neighbor- 
hood peers, and consequently are not under pres- 
sure to conform or rebel. Aboard ship, responsi- 
bility is taken seriously as students handle sails, 
assist in routine provisioning and maintenance, 
cook meals and pilot the vessel across the Gulf 
Stream. The role of staff and student blurs as all 
are subject to the commands of the captain. 

Teamwork is necessary, whether the activity 
is crewing a sailboat, collecting marine specimens, 
or SCUBA diving among the coral ledges of Ba- 
hamian waters. It is the author’s observation that 
many, if not most JMI clients have not developed 
a sense of teamwork. This is most evident in 
periodic softball games pitting the staff against 
the students. The students have never come close 
to winning, despite their greater physical speed 
and agility. Every game is plagued by many ar- 
guments, and the heckling of those who commit 
errors. Trips require a cooperative effort without 
the pressure to win that is found in a competitive 
situation. 


Philosophy and Organization 
JMI operates under the following philosophy : 


The primary objective and reason for being of the 
Jacksonville Marine Institutes is the rehabilitation of 
wayward youth via marine oriented programs. These 
programs include formal experimental education and 
skill development. 

Secondarily, the objective of the Jacksonville Marine 
Institute is to develop youth programs that are pre- 
ferably marine oriented thus using the skills, experience 
and reputation of the Institutes that would offer char- 
acter building and educational programs to various 
segments of the Florida youth population. 

Although we fully appreciate the need for Govern- 
ment funding to support the primary objective of re- 
habilitation, it is the underlying principle of the Jack- 
sonville Marine Institute to fund, wherever possible, its 
primary and secondary programs through monies from 
the private sector. 


Jacksonville Marine Institute, Inc. is a non- 
profit corporation with a Board of Trustees, who 
provide a management team of experienced busi- 
nessmen from the local community. They share a 
genuine concern for young people and are rou- 
tinely involved in the short and long-range plan- 
ning of the institute. Two members of each 
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institute’s Board serve on the Associated Marine 
Institutes, Inc. Board of Trustees. JMI receives 
funding from the Florida Department of Health 
and Rehabilitative Services through a contract 
with AMI. 

These funds pay for most essential operating 
costs. To provide other necessary services and 
equipment, JMI relies upon contributions from 
the private sector. The importance of these con- 
tributions is underlined by a comparison of the 
increased costs of operation due to the spiraling 
inflation rate and an increase in the state funding 
rate of only 6 percent over the past 6 years. 


Followup 


When the first institute began to work with 
state clients, a valid followup system was recog- 
nized as a critical need. This system has been 
developed and maintained ever since. During 
1978, an average of 52 followup contacts per 
month were made with former students. All stu- 
dents who remain beyond the 30-day evaluation 
period are followed for 3 years, regardless of the 
type of termination from JMI. 

Of the 282 students who left JMI after 30 days, 
only 57 recidivated (4-1-78). Only 13 percent of 


* A recidivist is a student who leaves the program after at least 30 
days of participation (regardless of the type of termination), and is 
subsequently reconvicted of a misdemeanor or felony. 
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graduates and terminations for returning to 
school or other favorable reasons have recidi- 
vated. For students who enrolled from January 
through June, 1977, the latest statistical group 
figures available, 40 out of 53 stayed through 
evaluation with only three (3) recidivists,* a 
rate of only 7.5 percent. 


National Recognition 


The success of the Marine Institute concept has 
been recognized nationally. In 1974, the Marine 
Institutes were awarded the National Junior 
Chamber of Commerce “Bill Butler Memorial 
Award” for the Best Correctional Program in the 
United States. The National Council of Juvenile 
Court Judges gave JMI the “Achievement Award 
for Unique and Innovative Youth Project.” 

JMI is an example of successful cooperation 
between government and private enterprise. The 
wide range of available learning activities is not 
possible with state funding alone. The Jackson- 
ville area has a rich, natural environment to use 
to excite and involve troubled young people with 
lakes, springs, the St. John’s River, and the At- 
lantic Ocean. JMI has the resources available to 
utilize them in a unique and successful manner. 
The combination of dedication to young people, 
expanded funding, and an exciting environment 
truly results in a victory at sea. 


Inmate-Family Ties: Desirable but Difficult 


By EvA LEE HOMER* 


discussed the problems of the families of 

prisoners. One dealt with certain problems 
which occur due to the “loss” of the husband- 
father; another dealt with measures to alleviate 
some of the problems. 

Why should criminal justice personnel concern 
themselves with the families of prisoners? While 
we can muster verbal sympathy for them as the 
“second victims of crime,” the number and com- 
plexity of problems inherent and germane to our 
criminal justice system already appear over- 
whelming and insoluble. Why not let the social 


S EVERAL previous articles in this journal! have 


* The author is an aide to Mayor Anthony M. De Fino 
in West New York, New Jersey. 


workers concern themselves with the prisoner’s 
family? Instead of viewing the prisoner’s family 
as one more problem, perhaps we can further the 
common, frustrating goal of rehabilitation by 
understanding the role the prisoner’s family can 
fill as one of the most potent and practical tools 
we have available in the prisoner/criminal re- 
habilitation effort. 

In their study “Explorations in Inmate-Family 
Relationships,” Norman Holt and Donald Miller 
show a significant difference in the recidivism 
rate of prisoners who have had regular, contin- 
uing visits from family members as compared to 
those who did not have visitors or had only 
sporadic visits. The recidivism rate among those 
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prisoners with regular family visitors was lower 
than any other group. Of the men studied, 70 
percent of those with 3 or more continuing vis- 
itors experienced no parole difficulty, i.e., they 
were not rearrested. Those with no visitors were 
six times more likely to re-enter prison during the 
first year of parole as those with three or more 
visitors. 

In general, the men with a greater number of 
visitors tended to have more successful parole 
than those with fewer visitors. Only 2 percent of 
those with 3 or more regular visitors had to be 
sent back to prison while on parole. 

Further, it appears that strong social ties be- 
tween an inmate, his family and friends are re- 
markably resistant to the expected eroding in- 
fluences of time spent in prison. Holt and Miller’s 
study found that after 4 years of incarceration, 
inmates had “. .. at least as many social contacts 
as those just beginning their prison terms.”! The 
only exception to this finding was in the visiting 
patterns of “wives.” Visits from legal wives 
tended to decrease during the second year of a 
first-time incarceration; about 25 percent fewer 
wives were still visiting after 3 or more years. In 
other words, 75 percent of the wives were still 
visiting regularly after 3 or more years of in- 
carceration! In fact, “The contacts were about as 
frequent after several years of incarceration as 
during the first six months.”? Holt and Miller 
were surprised to find this large “hard core” of 
wives maintaining their same frequency of visit- 
ing over 4 or more years and on into second and 
third prison terms. Legally married inmates av- 
eraged 3 or 4 visits per year from parents, sib- 
lings, relatives and male friends; they averaged 
24 visits per year from their wives. One in four 
was visited by his wife every week. Those who had 
been living in common-law marriages averaged 3 
or 4 visits per year from their “spouses.” Eighty 
percent of those who had lived in common-law 
relationships were not getting visits from their 
“wives.” 

When these findings based on visiting patterns 
were compared to other variables usually associ- 
ated with predicting parole success, results were 
most interesting. Even the most highly regarded 
parole success indicators were not found to affect 
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parole success as much as having a family to go 
home to. For those men who received 2 or more 
regular visitors, the amount of their release 
money was not associated with parole outcome. 
Even “having a job waiting” did not affect parole 
success as much as regular visits. ‘““Given the same 
number of visitors,’ Holt and Miller point out, 
“those with no jobs were as likely to have clear 
parole records the first year as those with a job 
waiting for them.” 

Several studies have indicated that place of 
residence is associated with parole outcome. Usu- 
ally, the findings are that men who live alone 
after release are the most likely to recidivate 
while those living with parents or wives are sig- 
nificantly less likely to violate parole. Generally, 
those inmates released to reside with parents or 
wives exhibit the least parole difficulty; a greater 
amount of difficulty is associated with living 
alone, living with siblings and living with others, 
in that order. 

The value to society of maintaining strong 
prisoner-family relationships can be seen in all 
categorical measures. In every comparison cate- 
gory, including those with 3 or more prior com- 
mitments, men with more family-social ties have 
had the fewest parole failures. Even first termers 
with few family-social ties are more likely to 
recidivate than those with extensive family-social 
ties. 

The reliability of Holt and Miller’s findings is 
substantiated by the results of other research. The 
earliest of these efforts was constructed by Lloyd 
Ohlin in the course of developing a parole success 
prediction scale for the state of Illinois. Ohlin 
developed an “index of family interest” to study 
the belief of many parole agents that parolees 
with closer family ties tended to do better on pa- 
role. Using a sample of releases from 1925 to 1935, 
he found that 75 percent of the inmates classified 
as maintaining “active family interest” while in 
prison were successful on parole while only 34 
percent of those considered loners experienced pa- 
role success. 

Using Ohlin’s classification system, Glaser stud- 
ied a sample of 1956 releases from Federal prisons 
with very similar results. He found 71 percent of 
the ‘“‘active family interest” group were successful 
on parole compared with only 50 percent of the 
“no contact with relatives” group.® 

In an earlier study of 1940-49 releases from 
a reformatory type branch of the Illinois State 
Penitentiary, Glaser had found a 74 percent pa- 
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role success for the “active family interest” group 
and a 43 percent rate for those parolees without 
in-prison family contacts.® 

Holt and Miller questioned their own findings 
in terms of the motivation of the individual in- 
mate. If “differential motivation” were an expla- 
nation of parole success, it would have shown up 
in some of the other areas they compared. How- 
ever, this proved not to be the case. ‘“‘Those who 
maintained frequent family contacts received 
about as many disciplinary reports, had no better 
work records, were no more likely to participate 
in treatment programs, and did about the same 
in group counseling. In summary, all the evidence 
suggests that there is a strong, independent posi- 
tive relationship between maintaining frequent 
family contacts while in prison and success on 
parole. 

The convergence of these studies, the consensus 
of findings, should be emphasized. The strong 
positive relationship between strength of family- 
social bonds and parole success has held up for 
more than 50 years, across very diverse offender 
populations and in different locales. It is doubtful 
if there is any other research finding in the field 
of corrections which can come close to this record. 

Despite such conclusive evidence as to the value 
of a prisoner’s close ties with family as a powerful 
and reliable rehabilitative tool, the problems of 
the family, and particularly those problems which 
militate against the family keeping close support- 
ive ties with its imprisoned member, are largely 
ignored. 

Mary Schwartz and Judith Weintraub have as- 
sessed the immediate impact of a husband’s in- 
carceration on the wife. They conclude it is quite 
similar to loss by death. There is grief and fear; 
he is gone, he is not there to help with any of the 
problems of the family’s life. Yet the feelings and 
reactions are more complicated than those which 
follow death. In addition to grief and fear, there 
is also shame, anger and confusion. How will 
they manage? What should she tell the children? 
How will she and the children be treated in the 
community 

Vincent H. was sent to state prison for 15 
years, convicted of armed robbery. After 3 years, 
he had achieved residence in the honor unit. The 


6 Ibid. p. 366. 

7 Holt & Miller, op. cit., p. 63. 

8 Schwartz, M. and Weintraub, J., “The Prisoner’s Wife: A Study 
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® Source: “Families Do The Hardest Time,” from an AP report in 
The Candle, Correctional Program News. Feb. 1975. (published by 
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aura is that of a college dormitory, complete with 
pool tables, color TV, private and semiprivate 
rooms. The unit even has a parakeet for a mascot. 
Vincent H. was described by a reporter as ‘‘a man 
who looks like a camp counselor in his blue prison 
jumpsuit and white sneakers.” He is an active 
member of Alcoholics Anonymous, attends church 
services every week and helped start up group 
therapy sessions. He has received a graduation 
diploma from welding school and _ successfully 
completed a Dale Carnegie course on ‘How to 
Win Friends and Influence People.” So Vincent’s 
life proceeds, inside the confines of the state 
prison to which he was sentenced to pay for his 
crimes. 

Mildred H. is Vincent’s wife. She sleeps on a 
thin floor mattress with her 9 year old son, Mike. 
Her daughter, Debbie, age 7, was born with water 
on the brain and paralyzed legs. She sleeps on the 
couch. They live in a one room house. Mildred H. 
has no telephone, no savings, few friends to count 
on and no leisure time. Up at 5:15 each morning, 
she takes the children to the baby sitter and gets 
to her job by 7:20 A.M. She earns $240 a month, 
hemming 1,020 pairs of trousers each day. After 
work she gets the children from the babysitter 
and returns to their one room, $88 a month house. 
Mildred makes dinner, gives baths, does the laun- 
dry by hand and gets to bed by 10 P.M. The only 
social service aid she receives is Medicaid for 
Debbie who has had 10 operations so far. Mildred 
has stopped going to church. There are no pro- 
grams to broaden her horizons, no facilities to 
lighten her load or soften her reality. 

“She’s just wore out,” says Vincent, “. . . She’s 
hanging on by shoe strings now, ... I don’t know 
how she’s doing it... I’m afraid she’ll fall apart. 
I’m the one who’s supposed to pay, not Mildred 
and the kids.’ 

Mark Luttrell, Commissioner of Corrections in 
Tennessee, has said, “Tremendous interest has 
been shown lately in the man behind bars, but 
there is very little interest in his family.”!° Al- 
though prison wardens often admit the need for 
family programs, no help is offered to wives and 
children of inmates. “Sometimes their needs are 
as simple as a ride to the prison or just someone 
to talk to.”!! Often the problems are deep and the 
needs complex. It is not unusual for the children 
of prisoners to be put in foster homes and orphan- 
ages. 

At the 32 major Federal institutions, incar- 
cerating some 23,000 inmates, there are no family 
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programs, according to Larry Taylor, the execu- 
tive assistant to the director of the Federal Bu- 
reau of Prisons. “We don’t have the funds to hire 
social workers to aid with transportation to the 
prisons. Right now, there are so many problems 
in our correction system, that if we did get ad- 
ditional funds, we’d probably use them on a 
higher priority item, like overcrowding,” he has 
said. Mr. Taylor adds, “Private groups are en- 
couraged to help prisoner’s families, but there 
aren’t very many groups and it’s a hit-or-miss 
proposition.’’!* 

Since family prison visits have been shown to 
have a high correlation with parole success, what 
are the problems which hinder or prevent regular 
family visits? 

While the largest urban areas in each state 
provide by far the largest source of inmate pop- 
ulations, even the newest prisons have been built 
in rural locations, at great distances from the 
large cities. Often these facilities cannot be 
reached by public transportation. William Nagel 
tells us that in examining 23 of the newest state 
prisons (all built after 1967), he found the aver- 
age distance between the prison and the state’s 
largest city to be 172 road miles. The smallest 
distance was 30 road miles, the greatest 450 road 
miles. 

The situation with the Federal men’s prisons 
is even worse. It is not at all uncommon for a 
prisoner to be confined 500 to 1,000 miles from 
his family. 

The visiting situation for women prisoners is 
far worse than for men. Most states have only one 
facility for women. Some states have no facilities 
at all for women so they are ‘“‘boarded” in the 
women’s penitentiary in an adjacent state. The 


situation for Federal female prisoners is worst 
of all: 


The overwhelming majority of Federal women prison- 
ers ... are confined in the Federal Reformatory for 
Women at Alderson, West Virginia. That part of south- 
ern West Virginia is breathtakingly beautiful, but 
extraordinarily isolated and extremely difficult to reach 
by highway, air or train.13 


Women prisoners are further degraded and de- 
nied reinforcing family contacts by the policy in 
some states that babies delivered in prison are 
considered “court property.”!4 These babies are 


12 Jbid. 

13 Nagel, Wm., The New Red Barn: A Critical Look at the Modern 
American Prison. Published for The American Foundation, Inc., Insti- 
tute of Corrections, Phila., Pa. by Walker & Co., New York, 1973. 

14 Burkhardt, K., “Women’s Prisons Fail Us All.” The YWCA 
magazine, Feb. 1972, pp. 22-24 & 34. 

15 Ibid. p. 24. 

16 Goffman, E., Asylums. Anchor Books: Garden City, N.Y. 1961. 


disposed of by the local welfare department; the 
mother of the infant has no rights to her new- 
born, no choice in the matter. 

In some prisons, only the English language may 
be spoken, read and written. The major reason for 
this rule, where it exists, has 1° a lack of 
censors fluent in Spanish. Yet | that in- 
mates who speak only Spanish anguage 
other than English—cannot talk . » visits nor 
send and receive letters.!* 

Some prisons insist that for an initial period 
of time, usually several weeks after a prisoner 
enters the institution, he is held virtually ‘‘in- 
communicado” from the outside world. He is not 
permitted to have visitors nor to send or receive 
mail. The official reasoning behind this policy is to 
“wean” the prisoner from the outside world so 
he will become amenable to the structure and 
rules of the prison more quickly.'® 

It is not uncommon for a prisoner’s family to 
be totally ignorant as to his whereabouts, and 
unable to get any information, for 3 or 4 weeks 
after sentencing. Is it necessary to submit the 
prisoner’s family to this additional burden of 
worry? It is much to the credit of organizations 
like the Prison Reform Task Force in New York 
City that case workers will take the time to navi- 
gate the administrative red tape to find out where 
a prisoner is incarcerated and what the visiting 
and mail regulations are. 

If the wife and children of a prisoner should 
be forced to turn to Welfare to remain alive and 
maintain themselves as a family unit, even one 
visit a year to a distant prison may be a financial 
impossibility. For example, one round trip to 
Attica State Prison from New York City, using 
the lowest priced public transportation available, 
cost $63.45 in 1975. The New York City Welfare 
allotment for a “single” adult, in 1975, was $36.00 
a week. The cost of the trip to Attica—figured on 
transportation costs only—is therefore 176.25 
percent of the wife or mother’s total weekly in- 
come. Since one must pay for rent, utilities and 
food, and since welfare allotments are based on 
subsistance levels, the study hypothesized that 
with determination, it would be possible to save 5 
percent of the welfare allotment towards a visit 
to a husband or son confined in Attica. At this 5 
percent rate, it would take 36 weeks to save the 
$63.45 required for the trip; in other words, only 
one visit per year is possible! 

While Attica is the most expensive state prison 
to reach from New York City, the cost factors 


IN MATE-FAMILY TIES: DESIRABLE BUT DIFFICULT 51 


for reaching any New York State prison from 
New York City militate against family visits. 
Based on the welfare level budget for a wife alone 
and the 5 percent possible savings, one family 
member could visit Clinton only once a year; 
Auburn, Comstock or Elmira twice; Napanack 3 
times; or Green Haven 5 times; not a very hope- 
ful picture for maintaining family ties through 
regular visits.!7 

These are some of the immediate, direct and 
short range (if one can consider 15 years as short 
range) problems imposed on the innocent family 
members of a prisoner. What is the ripple effect, 
the long range effect of incarceration on a prison- 
er’s family? 

As previously asitliei the children of pris- 
oners often wind up in orphanages, foster homes 
and institutions. Imprisonment of a father brings 
economic hardship, new roles, changed relation- 
ships and stigma to his family.'* Emotional frus- 
tration due to incarceration of a family member 
has been shown to cause significant overall 
changes for the worse in families studies.'® Pro- 
longed imprisonment sometimes leads to very 
marked deterioration of family ties.?° 

Although reaction of families to this enforced 
separation varies, there is a demoralization to the 
wife and children when the separation is due to 
imprisonment that is not present in any other 
form of separation, not even death.*! 

A 1965 study indicates strongly that commit- 
ting a father to jail quickly and significantly 


17 Homer, E. “Study of the Comparative Costs of Visiting Certain 
New York State Prisons from New York City on a Welfare-Level 
— Unpublished. John Jay College of Criminal Justice, New York, 
975. 

18 (a) Anderson, N. ‘“Prisoner’s Families—A Study of Family 
Crisis.”” Australia, 1966 (available from University Microfilms, Ann 
Arbor, Mich.). (b) Schwartz & Weintraub, op. cit. 

19 Schneller, D.P., ““Exploratory Study of the Effects of Incarceration 
on the Families of Negro Inmates of a Medium Security Prison.” 
Unpublished Dissertation. (University Microfilms, Ann Arbor, Mich.). 
ae (a) Holt & Miller, op. cit. (b) Nagel, op. cit. (c) Burkhardt, op. 


cit. 

21 (a) Schwartz & Weintraub, op. cit. (b) Blackwell, J.E. “Effects of 
Involuntary Separation on Selected Families of Men Committed to 
Prison from Spokane, Washington.” 1959 Unpublished Dissertation. 
(University Microfilms, Ann Arbor, Mich.). 

2 Friedman, S. & Esselstyn, T. ‘‘Adjustment of Children to Jail 
FEDERAL PROBATION, Dec. 1965, pp. 55-59. 

23 Morris, R. “Female Delinquency and Relational Problems.”’ Social 
Forces, Oct. 1964, pp. 82-89. 

24 (a) Morris, op. cit. (b) Trese, L., 101 Delinquent Girls. Notre 
Dame, Ind.: Fides, 1962. (c) Cockburn & Maclay, ‘Sex Differentials 
in Juvenile Delinquency.” British Journal of Criminology, July 1965, 
pp. 289-308. (d) Ademek & Dager, ‘‘Familial Experience, Identification, 
and Female Delinquency.”’ Social Focus, Spring 1969, pp. 37-62. (e) 
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25 Rodman, H. & Grams, P. “Juvenile Delinquency and the Family: 
A Review and Discussion.” President’s Commission on Law Enforce- 
ment and Administration of Justice, Task Force Report: Juvenile 
Delinquency and Youth Crime. 

26 Toby, J., “‘The Differential Impace of Family Disorganization.” 
American Sociological Review, Oct. 1957, pp. 505-12. 

27 Weeks, H. “Male and Female Broken Home Rates by Types of 
Delinquency.”’ American Sociological Review, Aug. 1940, pp. 601-09. 

25 New York Times. Feb. 16, 1975, p. 34. 
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lowers the school performance of his acknowl- 
edged children. Based on the data, three addi- 
tional conclusions were reached in this study. 

(1) The sons of jail inmates are rated below 
average in the school world on important social 
and psychological scales more frequently than are 
comparable controls. 

(2) While some sons of prisoners are rated 
above average, they are far outranked by com- 
parable controls. 

(3) The same statements apply to daughters 
but the differences are even greater between 
daughters of prisoners and other girls with whom 
they are compared.”” 

While it has been shown that obstacles to eco- 
nomic and power status are most likely to lead 
boys into juvenile delinquency,?* two decades of 
research have produced evidence that female de- 
linquency is largely attributable to deficient fam- 
ily relationships, particularly to broken homes.** 
Delinquent girls come from broken homes even 
more often than delinquent boys.?* 

While white boys have much higher arrest rates 
than white girls, there is less discrepancy among 
black juveniles. This discrepant sex ratio is be- 
lieved attributable to the greater incidence of 
family instability among blacks.?° 

It has been known that family disorganization 
is a major causative factor in offenses against the 
family, e.g., truancy, ungovernability and running 
away.”* These three constitute the largest propor- 
tion of “delinquencies” committed by females; 
they are over two-thirds of the “public policy 
offenses” for which females are charged. Too 
often these offenses lead to prostitution and other 
more serious offenses and difficulties.** Sixty eight 
percent of females referred to juvenile court for 
ungovernability and running away are from 
broken, unstable homes as are 52 percent of fe- 
males who commit offenses against the person.*® 

More than half of the male juveniles charged 
with running away and ungovernability, as well 
as those charged with offenses against the person, 
come from broken homes. Eighty-nine percent of 
black male children referred to court by someone 
in their home for being ungovernable or running 
away are from broken, unstable homes. Sixty- 
seven percent of black male juveniles who commit 
crimes against the person are from incomplete 
homes.*° 

It has been suggested that a basic cause of de- 
linquency is built up hostility in youths whose 
basic human needs are not satisfied. Growing up 
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in a disturbed family and home situations, they 
are totally engrossed in surviving in a hostile 
environment.*! 

Short range or long range, imprisonment of a 
central member has deleterious effects on all mem- 
bers of a family. Since the most important finding 
of Holt and Miller’s comprehensive study is the 
strong, consistently positive relationship between 
parole success and the maintenance of strong 
family ties while in prison, it behooves us to try 
to eliminate institutional procedures and locations 


31 Hahn, P. Linkup. Dec. 1974, p. 9. 


which impede family visits. Wider use of early 
and partial release programs and facilitation of 
family visit programs have been suggested as 
possible remedies to the difficulties extant in main- 
taining desirable close family ties with a prisoner. 
Programs which help families, split by imprison- 
ment, to continue to function as a viable family 
unit need to be encouraged. If we wantonly dis- 
card or disregard a major, proven rehabilitative 
tool, such as maintenance of regular family visits 
to our imprisoned population has shown itself to 
be, it appears to this author that we are, in effect, 
cutting off our noses to spite our collective face. 


In Search of Equity: The Oregon 
Parole Matrix 


By ELIZABETH L. TAYLOR 
Member, Oregon Board of Parole 


tice agencies in general and parole boards 

in particular have increasingly become the 
subject of criticism. Popular scapegoats, parole 
boards have been disparaged by the public media, 
district attorneys, judges, politicians, citizens, and 
prisoners. The Oregon Board of Parole is no ex- 
ception. 

In Oregon, criticism concentrated around what 
was perceived as arbitrary, capricious, and dis- 
parate decisionmaking by the parole board. The 
lack of published standards to guide decisionmak- 
ing, combined with the lack of written reasons 
for decisions, contributed to this perception. Ad- 
ditionally, the durational uncertainty of prison 
terms caused much unrest for both prisoners and 
prison administration alike. Prisoners often did 
not know until well into their terms how long 
they would actually have to serve. Prison admin- 
istrators could not effectively manage bed space 
and transitional programs without the knowledge 
of whether prisoners were near release or not. 
These problems became increasingly critical as 
the institution population continued to grow. 

These criticisms led to a movement for more 
durational certainty in prison terms with a vari- 
ety of bills to attain this objective surfacing dur- 
ing the 1977 session of the Oregon Legislature. 


De: the past several years, criminal jus- 


The final result, after months of consideration, 
was the passage of House Bill 2013. This bill, 
itself supported by the Board of Parole, was an 
aggressive response to the criticisms of Oregon’s 
parole system. The purpose of this article is to 
analyze the movement for greater determinacy in 
Oregon and its impact upon parole practice. This 
experience may provide useful insights for other 
states facing similar concerns. 


Historical Sketch of the Oregon Parole Board 


The Oregon parole system dates back to 1905 
when paroling authority was first given to the 
governor. As one might expect, Oregon governors 
had little time to thoroughly consider individual 
cases and paroles were seldom granted. In 1915, 
Oregon’s first parole officer was appointed. Never- 
theless, few changes occurred in the ensuing 
years. Not many paroles were granted and the 
supervision of parolees was practically nil. 

In 1937 Governor Martin appointed a special 
commission on the Improvement of Oregon’s Pa- 
role, Probation and Sentencing System. This com- 
mission was composed of three associate justices 
of the Oregon Supreme Court, two circuit judges, 
one district attorney, the chairman of the State 
Probation Commission, one member of the Board 
of Governors of the Oregon State Bar, and the 
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chairman of the House and Senate Judiciary Com- 
mittees of the 1937 State Legislature. Wayne 
Morse, then serving as administrative director of 
the United States Attorney General’s Survey of 
Release Procedures and formerly dean of the Uni- 
versity of Oregon Law School, chaired the com- 
mission. In December of 1938, the commission 
submitted its findings and recommendations to the 
governor. Two bills, drafted by the commission, 
were subsequently passed by the state legislature 
creating Oregon’s first parole board, with three 
part-time members. Although the Board became 
full time in 1969 and its membership was ex- 
panded to five in 1975, its basic operations and 
procedures remained the same until 1977. 

Traditionally, Oregon parole boards believed 
that the primary purpose of incarceration was 
rehabilitation, but that the rehabilitative process 
could not be completed while in prison. The 
Board’s basic function, therefore, was to deter- 
mine who was “ready” for release into the com- 
munity on parole without unreasonable risk to 
the public at large. To accomplish this, officials 
believed that broad, unchecked discretion was 
necessary. This philosophy governed the Board’s 
decisionmaking until 1975. 


Political Environment 


About 1975, vocal dissatisfaction on the part of 
Oregon’s citizenry toward what it perceived as 
an overly lenient and unresponsive criminal jus- 
tice system became apparent. Violence seemed to 
appear everywhere, especially on the front page 
of the daily newspapers. Disagreements between 
various components of the criminal justice system 
frequently were aired through the mass media. 
Elected officials, in particular, chose newspapers 
as their battleground. 

At the same time, prison administrators found 
their populations growing substantially! and, as 
a result, began to experience serious management 
problems. Not only had the size of the population 
at criminal risk increased,” but expanded police 
efforts and more vocal public demands for strin- 
gent prosecution and punishment contributed to 
a rising rate of prison commitments. Further- 
more, the median length of stay in state institu- 
tions had increased significantly.* 


1 In 1973, the average daily population in Oregon prisons was 1781. 
In 1975 this figure was 2254. Personal communication with Neil 
Chambers, Executive Assistant to Administrator of Corrections Division, 
November 6, 1978. 

2 I.e., population between the ages of 15 and 29. See Governor’s Task 
Force on Corrections, Oregon Corrections Master Plan, (December, 
1976), p. 9. 

3 In 1973, the median time served prior to release was 16.8 months. 
By 1975, it had increased to 25.2 months. 
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Consequently, the Board of Parole found itself 
in a dilemma. Overcrowding created prisoner un- 
rest and an increase in incidents of misconduct. 
But the Board’s practice at that time of routinely 
deferring release for prisoners reported by the 
prisons to have violated institutional rules re- 
sulted in still more overcrowding. 

Additionally, prison officials were frustrated by 
the unpredictability of release decisions. Lack of 
firm release dates created a barrier to rational 
planning for programming and for population 
management. Prisoners, moreover, found uncer- 
tain release dates and the absence of articulated 
reasons for parole decisions to be anxiety-induc- 
ing and seemingly irrational. 

Oregon judges were also expressing concern 
and discomfort with the parole process. Func- 
tionally, the parole board was, in many respects, 
the sentencing agency for all felons committed 
to prison, because it had control (within the ju- 
dicially imposed maximum sentence, less good 
time) over the duration of the prisoner’s term 
and of the period of parole supervision. Many of 
the judges were frustrated by the lack of explicit 
criteria in parole decisionmaking, and there 
seemed no way for them to participate or inter- 
vene in the process. As a result, the judiciary 
began exerting pressure on the legislature to 
amend the statutes to permit greater judicial in- 
tervention. Some supported mandatory minimum 
sentences with the total elimination of parole. 
Most, however, favored retaining the parole board 
with some additional judicial control and par- 
ticipation in the setting of prison terms. 

Moreover, the parole board’s visibility made it 
a target for general frustration with the criminal 
justice system. Since prosecutors, courts, and leg- 
islators had no control over the release of inmates, 
anything that went wrong was obviously the 
fault of the parole board, which had been either 
too harsh or too lenient. Civil libertarians saw 
the Board’s practices as arbitrary, capricious, 
biased, and too punitive, while law enforcement 
personnel felt the Board lacked accountability to 
the public and was too lenient. The media was 
always quick to cover a sensational story regard- 
ing a parolee who had committed a new crime or 
the plight of an inmate whom the Board had not 
released. As the attacks on its use of discretion 
mounted, the Board became more cautious and 
often deferred release because the inmate was 
“not ready.” Criticism, however, continued to in- 
crease. 
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The public was incensed by incidents resulting 
from the release of two inmates. Both were con- 
victed murderers: one had been released by the 
institution administration on a social pass; the 
other had been paroled by the Board. Shortly 
after release, both men murdered again. Stiffer 
penalties were demanded; petitions to reinstate 
the death penalty were circulated; and proposals 
for mandatory sentences began to surface. 

A number of groups, including the Governor’s 
Task Force on Corrections (appointed by Gov- 
ernor Bob Straub to design a 15-year master plan 
for corrections in Oregon), a research team from 
the Oregon Law Review (an American Bar As- 
sociation funded project), and the Interim Joint 
Judiciary Committee of the Oregon legislature 
initiated studies of the correctional system. In- 
terestingly, the findings of these groups differed 
significantly from those embraced by the public. 
These groups concluded that building a large, 
new prison would be an expensive, short-lived and 
unacceptable solution. Instead, they looked to com- 
munity corrections programs and to reform of 
policies and practices of the institutions and the 
parole board. Basically, they suggested that in- 
mates committed for less serious crimes be incar- 
cerated for shorter, more certain terms. Recom- 
mendations aimed at the parole board included 
proposed requirements that the basis for parole 
decisionmaking be explicit; that the board develop 
guidelines articulating the weight given to specific 
factors considered and that these guidelines be 
made available to prisoners and to the public; 
and that the uncertainty of terms be reduced. 

During this period, the Board itself was under- 
going structural and philosophical changes. Be- 
tween 1974 and 1975 two members left the Board 
and, consequently, with the statutory increase 
from a three to five-member board, four members 
were appointed. The change in membership stimu- 
lated an atmosphere for innovation. New mem- 
bers felt uncomfortable having unguided discre- 
tion and far-reaching responsibility without rules 
and guidelines for decisionmaking. Consequently, 
the Board began to examine its decisionmaking 
process. Members scrutinized the actions of pre- 
vious Oregon boards, studied the policies and 
practices of other paroling jurisdictions, and re- 
viewed recent texts by academicians involved in 
the study of criminal justice. From this, the Board 


* Oregon Revised Statutes, Chapter 144, as amended 1977. 

5 The ranges, of course, may not exceed the maximum sentence 
prescribed by Oregon statute. 

®° The harm done or risked by the commission of the offense, as well 
as the culpability of the offender, defines its seriousness. 


developed and began to use a “guideline” model 
for decisionmaking. This model was the prototype 
of the rules and guidelines adopted by the Board 
under the State Administrative Procedures Act in 
January 1977. 


House Bill 2013 


During the 1977 legislative session, the Oregon 
legislature was deluged by proposals for manda- 
tory sentences. The public was continuing to de- 
mand stiffer penalties with less emphasis on re- 
habilitative programming. At the same time, 
Oregon judges were exerting substantial pressure 
on the legislature to strengthen their role in the 
prison term decision. 

Rather than eliminate the parole release au- 
thority, as some had suggested, the legislature 
chose to adopt a model supported by the parole 
board itself. Through its development and adop- 
tion of explicit rules based on a ‘“‘just deserts” 
principle, the Oregon Board had already struc- 
tured its own discretion. The House Judiciary 
Committee, upon consideration of testimony and 
proposals by, among others, Peter Hoffman of the 
U.S. Parole Commission, Andrew von Hirsch of 
Rutgers University, and Ira Blalock, chairperson 
of the Oregon Board of Parole, endorsed House 
Bill 2013. The bill was passed by the 1977 legisla- 
ture and was enacted into law.? 

As enacted, HB 2013 required the Oregon 
Board of Parole to operate under what is pri- 
marily a “just deserts” model. In doing this, the 
bill required the parole board to structure and 
limit its discretionary powers through promulga- 
tion of published rules. Increased due process was 
also mandated. 

Specifically, the new law required the parole 
board to establish a matrix of ranges for terms 
of imprisonment to be served for felony offenses 
prior to release on parole based on offense and 
offender characteristics.” These ranges must be 
designed to achieve the primary objective of pun- 
ishment commensurate with the perceived seri- 
ousness of the prisoner’s criminal conduct. That 
is, ranges are to give primary weight to the seri- 
ousness of the present offense® and the criminal 
history of the prisoner. To the extent not incon- 
sistent with this primary goal, the deterrence of 
criminal conduct and the protection of the public 
from further crimes by the prisoner were addi- 
tional objectives. 

Thus, the Oregon legislation calls for a “modi- 
fied just deserts” rationale, which provides that 


IN SEARCH OF EQUITY: THE OREGON PAROLE MATRIX 55 


the Board consider not only the seriousness of the 
offense but also the secondary objectives of deter- 
rence and incapacitation. This allows the Board 
some leeway to consider the risk of recidivism. 
Nonetheless, ‘‘just deserts” is the limiting princi- 
ple—prediction, incapacitation, and deterrence 
may only be considered to the extent that punish- 
ment imposed is justly deserved given the serious- 
ness of the criminal conduct. The Board was also 
required to adopt rules regulating variations from 
the ranges to be applied when aggravating or 
mitigating circumstances exist. 

In addition, the Board was required to conduct 
its hearings to determine the duration of im- 
prisonment within the first 6 months of the pris- 
oner’s incarceration. Thus, each prisoner, as well 
as the administration, would know near the be- 
ginning of his or her imprisonment the probable 
duration of confinement prior to release on parole 
or, in rare cases, release upon expiration of sen- 
tence. 

Almost all prisoners in Oregon now are released 
via parole. Under exceptional circumstances, how- 
ever, the parole board may deny parole, in which 
case the prisoner is released by expiration of sen- 
tence. 

Once a parole release date has been set, release 
can be postponed beyond the scheduled date only 
if: (1) the Board, after a hearing, determines 
that the prisoner has engaged in serious miscon- 
duct during his confinement (rules must define 
serious misconduct and specify allowable periods 
of postponement), (2) psychiatric or psychologi- 
cal diagnosis of present severe emotional disturb- 
ance has been made, or (3) the prisoner’s parole 
plan is inadequate under the Board rules specify- 
ing the elements of an adequate parole plan. The 
Board may postpone release for up to 90 days for 
an unacceptable parole plan. Findings and written 
reasons must be provided when release is de- 
ferred. 

Through HB 2013, the Oregon legislature has 
specifically structured the parole board’s discre- 
tion in determining the duration of imprisonment 
and the granting of parole release through its re- 
quirement for explicit guidelines. In addition to 
reducing the disparities through the use of ex- 
plicit criteria, the legislation also increases due 


7 These exceptional circumstances are limited to: (a) a prisoner 
sentenced for a particularly violent or otherwise dangerous offense; (b) 
whose present offense was preceded by two or more Class A or B 
felonies (the most serious felonies under Oregon law); or (c) whose 
record includes a psychiatric or psychological diagnosis of severe 
emotional disturbance. The Board is required to develop specific rules 
governing such cases. 

8 The Commission is advisory and cannot set standards due to the 
separation-of-powers provision of the Oregon Constitution. 


process protections afforded prisoners by provid- 
ing for written notice of hearings, access to in- 
formation relied upon, and the requirement of 
written reasons for parole decisions. 

The legislation has also enhanced cooperation 
among the various components of the criminal 
justice system. Criteria for parole decisionmaking 
is now available to law enforcement agencies, cor- 
rections agencies, and the judiciary. Of great 
significance is the Advisory Commission on 
Prison Terms and Parole Standards established 
by the legislation. This Commission is composed 
of the five parole board members, five circuit 
court judges appointed by the Chief Justice of 
the Oregon Supreme Court, and the legal counsel 
to the governor, who serves as an ex-officio mem- 
ber voting only to break ties. The Administrator 
of the Corrections Division acts as an advisor to 
the Commission. All judicial commission members 
serve staggered 4-year terms. The purpose of the 
Advisory Commission is to propose to the Board 
rules to be adopted in the establishment of the 
ranges for prison terms, as well as the rules regu- 
lating variations from the ranges when aggrava- 
ting or mitigating circumstances exist. Although 
advisory in nature, the Commission wields great 
strength due to the communication and coopera- 
tion it creates between the judiciary and the 
parole board. The Commission combines the sen- 
tencing expertise and sensitivity to the public of 
the judiciary with the experience of the parole 
board in the development and application of ex- 
plicit guidelines to all individual cases under the 
jurisdiction of state institutions. The involvement 
of the Administrator of Corrections has made the 
Commission aware of problems and needs of the 
institutions and correctional programs and how 
they may be affected. The judiciary’s involvement 
in the policy and rule making of the parole board 
has increased confidence in those guidelines sys- 
temwide. 

In addition to their involvement in the Advisory 
Commission, the judiciary has been given further 
opportunities for input into the parole release 
decision by HB 2013. The judiciary, at the time of 
sentencing, is provided a presentence report that 
includes the same information which will be used 
by the parole board in establishing a release date. 
The judge’s sentence and reasons for its imposi- 
tion then become the framework within which 
the prison term will be defined. The legislation 
also allows the judge to impose a minimum term 
of up to one-half of the executed sentence which 
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must be served prior to parole release. The parole 
board, however, may override such a sentence 
upon affirmative vote of at least four members 
of the Board. In addition, when a judge imposes 
two or more consecutive sentences, the Board 
must sum the ranges established for the offense 
when determining the prison terms for those 
prisoners, subject to rules governing aggravation 
or mitigation. 


Administrative Rules and Guidelines 


By January 1977 the parole board had already, 
on its own initiative, filed its rules under the State 
Administrative Procedures Act. During the year 
after the legislation became effective, the Ad- 
visory Commission on Prison Terms and Parole 
Standards met three times to review the Board’s 
existing rules and guidelines and to propose re- 
visions to the Board. The Board accepted the 
recommended changes and filed them for public 
comment with the Secretary of State in March 
1978. During the next two months, public hear- 
ings were held to take testimony from interested 
persons in a variety of locations around the state, 
including within the prisons. 

The Board’s administrative rules cover 110 
pages, including six exhibits. The heart of those 
rules is the “matrix” (Exhibit 1), which indicates 
the ranges of time to be served in light of the 
seriousness of the crime and the prisoner’s crimi- 
nal history and perceived risk of repetition. All 
felonies are categorized within seven severity rat- 
ings (Exhibit 2). The harm done or risked by 
the commission of the offense was considered in 
determining the “severity rating’ of each crime. 
Twenty-one crimes have been further “subcate- 
gorized” based upon the specific circumstances 
surrounding the particular episode. 

The prisoner’s prior criminal history is as- 
sessed through the use of a “criminal history/risk 
assessment” scale (Exhibit 3). The instrument 
weighs prior convictions; prior incarcerations; 
age at the time of first incarceration; prior es- 
capes and failures on probation and parole; alco- 
hol or heroin abuse problems; and a 5-year con- 
viction-free period in the community. 

The rules governing parole board decisionmak- 
ing and actions require the Board to specifically 
record how it has assessed the guidelines in each 
which is expected to resolve this question. Harris v. Board of Parole, 
Oregon Court of Appeals No. 11130. Other judicial recourse (for 
example, habeas corpus or mandamus) is also available. 


10 Doing Justice, A. 


u tic von Hirsch, New York: Hill and Wang, 1976, 
PP. XXXVii-xxxviii. 


prisoner’s case and the specific reasons for any 
departure therefrom. If a prisoner is dissatisfied 
with a decision of the Board, internal administra- 
tive review by the chairperson and state judicial 
review can be sought.® 

The structuring of the parole board’s discre- 
tion through explicit rules and guidelines has 
prompted the Corrections Division to do likewise. 
The Division has developed rules for determining 
custody status of prisoners and classifications for 
types of supervision of parole and probation cases 
using the parole board guidelines as a base. In 
addition, the parole board and Corrections Divis- 
ion have developed joint rules governing sanctions 
for serious misconduct by prisoners and defining 
specific procedures. There is a general movement 
within the entire corrections system in Oregon 
to structure broad discretion by explicit rules and 
guidelines, stimulated by the Board’s efforts in 
this area. The development of these rules has 
increased cooperation and coordination between 
the various parts of the system. In addition, sev- 
eral Oregon judges have begun to utilize a sen- 
tencing matrix based primarily on the Board’s 
matrix to assist in the determination of appro- 
priate sentence length. 


Policy in Practice 


Given the present state of corrections, HB 2013 
seems to be the best available option if justice 
and fairness are to be sought. The decision to 
make such a major policy change concerning re- 
habilitation was not an easy one. The Board sym- 
pathizes with the views of Willard Gaylin and 
Dave Pathman in their introduction to Doing 
Justice: 


It is not easy to abandon the rehabilitative model, 
for it was a scheme born to optimism and faith, and 
humanism. It viewed the evils in man as essentially 
correctable, and only partially the responsibility of the 
individual . . . The simple fact is that the experiment 
has not worked out. Despite every effort and every 
attempt, correctional treatment programs have failed. 
The supporters of rehabilitation will say, and perhaps 
rightly so, that it was never really given a complete 
chance, that it was only accepted in theory, while in 
practice the system insisted on maintaining punitive 
practices. On the other hand, the question remains 
whether one can reasonably continue to expect anything 
different given the extended trial that rehabilitation 
has had.10 


But for all of its altruistic intentions, the re- 
habilitative model has in many ways been a very 
punitive one. Indeterminacy and unfettered dis- 
cretion were frequent byproducts of that system. 
Injustices can be easily cloaked beneath the help- 


ful hand of rehabilitation. As McMurphy fatally 
discovered in Ken Kesey’s One Flew Over the 
Cuckoo’s Nest, where a prisoner traded a deter- 
minate jail sentence for an indeterminate mental 
hospital sentence, it is possible literally to be 
“treated” (rehabilitated) to death. 

By adopting the “just deserts” model, Oregon 
has announced that the commission of certain 
acts is wrong and demands punishment. Further- 
more, the state has admitted that prisons actually 
punish. More importantly, though, the state has 
limited the degree of punishment depending upon 
the seriousness of particular crimes and has em- 
phasized fairness. At the very least, an attempt 
is being made to prevent further injustices and 
inequities in the system. 

Nevertheless, the new legislation and adminis- 
trative rules of the parole board, although in- 
novative, are not welcomed by all. A significant 
number of inmates and prison reform groups are 
extremely disturbed by the use of the word “‘pun- 
ishment” and the minimization of rehabilitative 
considerations under the new system of “just 
deserts.” Some say it is in violation of the Oregon 
State Constitution, which calls for “reformation,” 
not “vindictive justice.” In particular, inmates 
serving long prison terms feel all hope of release 
has been taken away. Under the present rules, 
inmates feel there is no way they can earn early 
release even if treatment programs are success- 
fully completed. Prison reform and prisoner ad- 
vocate groups feel] it is cruel to remove all hope 
and incentive for rehabilitation and treatment. 
Prison officials have expressed concern that they 
will be unable to coerce prisoners into behaving 
appropriately absent traditional rewards and that 
this may cause management problems in the fu- 
ture. The parole board has recently attempted to 
respond to these concerns by establishing rules 
provided for periodic reviews to consider certain 
exceptional circumstances which may warrant 
modification of the originally established parole 
date. 

By publishing explicit rules, the parole board 
has made it possible for its critics to be specific. 
Criticism can now be focused and therefore con- 
structive. The rules have tremendously improved 
the internal operations of the Board. They offer 


11 Tronically, the Oregon Board of Parole now occupies one of the 
buildings, formerly part of Oregon State Hospital, in which the movie 
version of ‘‘Cuckoo’s Nest’ was filmed. 

12 This does not mean that rehabilitative programs in prison are 
to be diminished. It does mean that program participation will be made 
more voluntary by being substantially detached from the parole release 
process. 
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a reference point for settling disagreements 
among Board members. This has significantly in- 
creased equity in decisions. Additionally, the plea 
bargaining process is made more fair due to the 
knowledge on the part of the defendant of the 
probable duration of his or her prospective incar- 
ceration. 

Standards for parole decisionmaking have im- 
proved the Board’s relationship with the Correc- 
tions Division and its institutions. Program and 
custody planning can now take place early in an 
inmate’s term. Prison officials can more effectively 
manage bed space and program utilization, being 
assured that they know when release will occur. 
Rules governing their own decisionmaking pro- 
cess can now be developed and implemented. In- 
mate anxiety caused by uncertainty has been re- 
duced. Inmates now know early in their terms 
when they will be released if no serious miscon- 
duct occurs. 

Establishment of the Advisory Commission on 
Prison Terms and Parole Standards has proven 
a highly successful endeavor. It taps the input 
and output expertise of the Oregon criminal jus- 
tice system, while preserving the independence 
of both the judiciary and the parole board. It 
strengthens the system by its very existence 
through communication, coordination, comprom- 
ise and understanding. 

The durational prison term decision in Oregon 
is delegated to a small specialized body: the parole 
board. This specialization allows for ongoing con- 
sultation and sharing of views, as well as a view 
of the full spectrum of cases committed to prison. 
This, combined with use of the guidelines matrix, 
reduces unwarranted disparity in prison terms, 
as well as uncertainty on the part of both the 
prisoner and the system. Nevertheless, the ability 
to respond to significant changes in circumstances 
is retained. 

Oregon, by embracing the “just deserts” model, 
has admitted that for a variety of reasons—lack 
of resources, lack of sufficient knowledge, and so 
on—the “coercive rehabilitation model” in prisons 
has failed.!? And, although HB 2013 by no means 
presumes to provide the total solution, its sup- 
porters believe the new system is a step in the 
right direction. Through further research and 
study, the Oregon Board of Parole hopes to gain 
new insights in the development of a truly just 
and humanistic model for parole decisionmaking 
in Oregon. 
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EXHIBIT 1.—Total Time to be Served* 
CRIMINAL HISTORY/RISK ASSESSMENT SCORE 
11-9 8-6 5-3 2-0 
Excellent Good Fair Poor 


OFFENSE SEVERITY RATING 
(Ail ranges in Categories 1-6 
shown in months) 

Category 1 =¢ 


6-12 
(4-8)? 
10-18 
(8-14) 
16-24 
(12-20) 
22-30 
(16-24) 
30-48 
(26-40) 
60-86 


12-22 
(8-18) 
18-28 
(14-24) 
24-36 
(20-32) 
30-48 
(24-42) 
48-72 
(40-62) 
86-144 


6-10 
(4-8) 
10-16 
(8-12) 
16-22 
(12-18) 
24-30 
(20-26) 
48-60 


Category 2 
Category 3 


Category 4 
(8-12) 
18-24 
(12-20) 
36-48 


Category 5 


Category 6 

Category 7 
Subcategory 2 8-10 yrs 10-13 yrs 13-16 yrs 16-20 yrs" 
Subcategory 1 10-14 yrs 14-19 yrs 19-24 yrs 24-Life 


1. Months in parentheses represent ranges for youthful 
offenders (21 or younger at time of conviction). 

2. See Exhibit 2 for subcategory explanation. 

* From Oregon Administrative Rules, 254-30-032. 


EXHIBIT 2.—Offense Severity Scale* 
OFFENSE 


MURDER 
Subcategory 1 (stranger to stranger, extreme cruelty, 7 
prior conviction for murder or manslaughter, signifi- 
cant planning/preparation) 
Subcategory 2 (all other cases) 
TREASON 
MANSLAUGHTER I 
KIDNAPPING I 


RAPE I 

Subcategory 1 (stranger to stranger, aggravated cus- 
todial interference, breaking/entering, weapon, seri- 
ous physical/emotional harm, female victim under 
12 years old) 

Subcategory 2 (all other cases) 

SODOMY I 
Subcategory 1 (same as Subcategory 1—Rape 1) 
Subcategory 2 (same as Subcategory 2—Rape 1) 
ROBBERY I 

Subcategory 1 (discharge of firearm/actual use of 
weapon; explicit threats by word or gesture, of 
death or serious bodily harm; serious injury) 

Subcategory 2 (all cases except those described in 
Subcategory 1) 

ASSAULT I 

Subcategory 1 (all cases except those described in 
Subcategory 2) 

Subcategory 2 (cases in which victim(s) provoked 
the crime to substantial degree, or evidence that 
misconduct of victim contributed substantially to 
criminal episode) 

ARSON I 

Subcategory 1 (knowing premises were occupied at 
time of act, actual serious injury) 

Subcategory 2 (all other cases) 


ESCAPE I 


RATING 


BURGLARY I 
Subcategory 1 (involves actually or regularly occu- 5 
pied building where used or threatened to use dan- 
gerous weapon and caused or threatened physical 
injury) 

Subcategory 2 (involves a non-dwelling/value of 
goods taken is over $5,000 or involves a residence 
or temporary residence except cases described in 
Subcategory 3) 

Subcategory 3 (all other cases involving a non- 
dwelling or a residence or temporary residence 
where defendant is not armed, no extensive prop- 
erty damage and value of goods taken was below 
$1,000) 

ASSAULT II 
KIDNAPPING II 


RAPE II (non-forcible intercourse involving incapaci- 
tated female or female under 14) 

Subcategory 1 (all cases except those fitting Sub- 
category 2) 

Subcategory 2 (not both under 16 and incapacitated; 
no coercion or undue influence; and no position of 
trust (e.g., counselor, doctor) 

SODOMY II 
COMPELLING PROSTITUTION 
ROBBERY II 


CRIMINAL ACTIVITY IN DRUGS (involving minors) 
Subcategory 1 (furnishing heroin or other opiates; 
or sale for profit of any drug) 
Subcategory 2 (furnishing any drug other than 
heroin, opiates or less than one ounce of marihuana) 
Subcategory 8 (furnishing less than one ounce of 
marihuana) 
CRIMINAL ACTIVITY IN DRUGS (other) 
Subcategory 1 (manufacture, cultivation or sale for 
profit, or possession with intent to sell for profit of 
any heroin or opiate derivative) 
Subcategory 2 ([same as above] of any other drug) 
Subcategory 3 (manufacture for own use or posses- 
sion for own use) 


NOTE: Possession of less than one ounce of marihuana 
is not a crime 
COERCION; THEFT BY EXTORTION 
Subcategory 1 (threat of serious bodily harm or 
death) 
Subcategory 2 (all others) 
MANSLAUGHTER II 
BRIBE GIVING 
BRIBE RECEIVING 
SEXUAL ABUSE I 
RIOT 


BURGLARY II 
Subcategory 1 (over $5,000 loss) 
Subcategory 2 ($1,000 to $5,000 loss) 
Subcategory 3 (less than $1,000 loss) 
THEFT I, Theft of Services; Theft by Deception; For- 
gery I 
Subcategory 1 (theft or receiving of over $5,000) 
Subcategory 2 (theft or receiving of $1,000 to $5,000; 
of a firearm or explosive; of a livestock animal; or 
theft during a riot or catastrophe) 
Subcategory 3 (theft under $1,000 except those in- 
cluded in Subcategory 2) 


PERJURY 


6-10 
(4-8) 
3 
4 
4 
4 
‘ 
2 
3 
| 
| 
6 
5 4 
6 3 | 
5 3 7 
3 
3 
3 
5 3 
3 
6 2 
1 
5 
3 
| 2 
6 
1 
5 
5 2 
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ESCAPE II 


Subcategory 1 (all cases of escape except those fitting 2 
Subcategory 2) 


Subcategory 2 (escape from minimum custody for no 1 
more than 30 days) 


FAILURE TO APPEAR I 

BRIBING A WITNESS 

WITNESS RECEIVING BRIBE 
CRIMINALLY NEGLIGENT HOMICIDE 
CRIMINAL MISTREATMENT 
CUSTODIAL INTERFERENCE 

RAPE III 

SODOMY III 

ABANDON, CHILD 

THEFT BY RECEIVING 


UNATHORIZED USE OF A MOTOR VEHICLE 
Subcategory 1 (injury to others or loss, destruction 
or severe damage to vehicle or property) 
Subcategory 2 (other) 


ARSON II 

ROBBERY III 

ASSAULT III 

SPORTS BRIBERY 

SPORTS BRIBERY RECEIVING 
EX-CONVICT IN POSSESSION 
SALE RELATED (firearms) 
CARRYING A WEAPON WITH INTENT TO USE 
PROMOTING PROSTITUTION 
OBTAINING DRUGS UNLAWFULLY 
POACHING 


Subcategory 1 (poaching of game valued over $3,000 
or commercial operation) 
Subcategory 2 (other) 


SUPPLYING CONTRABAND 

HINDERING PROSECUTION 

BIGAMY 

INCEST 

CRIMINAL NONSUPPORT 

THEFT: Lost, Mislaid 

CRIMINAL MISCHIEF I 

FORGED INSTRUMENT 

FORGERY DEVICE 

FRAUDULENT USE OF A CREDIT CARD 


FRAUDULENT COMMUNICATION DEVICE 
PROMOTING GAMBLING 

POSSESSION OF GAMBLING RECORDS I 
TAMPERING WITH DRUG RECORDS 
WELFARE FRAUD 

FELONY TRAFFIC 

INTERCEPTION OF COMMUNICATION 

* From Oregon Administrative Rules, 254-30-030 


EXHIBIT 3.—Criminal History/Risk Assessment Score* 
ITEM SCORE 


(A) No prior felony or misdemeanor convictions as 
an adult or juvenile=3 
One prior conviction=2 
Two or three prior convictions=1 
Four or more prior convictions=0 


(B) No prior incarcerations (i.e., executed sentences 
of 90 days or more) as an adult or juvenile=2 
One or two prior incarcerations=1 
Three or more prior incarcerations=0 


(C) Age at first commitment of 90 days or more 
26 or older=2 
19 thru 25=1 
18 or younger—0 
(D) Never escaped, failed parole or probation=2 
One incident of the above=1 
Any two or more incidents of the above=0 


(E) Has no admitted or documented heroin or opiate 
derivative abuse problem, or has no admitted or 
documented alcohol problem=1 
One or more of the above=0 a, 


(F) Verified period of 5 years conviction free in the 
community prior to present offense=1 
Otherwise=0 


TOTAL HISTORY/RISK ASSESSMENT SCORE: -___ 


(1) Do not count convictions over 20 years old, convictions 
that have been pardoned, or juvenile or adult “status 
offenses” (runaway, truancy, incorrigibility, drunk in 
public). 

(2) If no prior commitment, use age at present conviction. 

(3) Count probation failure only if it resulted from new 
crime, count any parole failure. 


* From Oregon Administrative Rules 30-031 


HE FAIRNESS of the parole process depends almost directly on the fairness 
of the sentencing process. Much has been done to improve parole, and I 
would be the first to say that the courts have been extremely influential in 
this respect.—MAvURICE H. SIGLER 
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Interviewing Techniques in 
Probation and Parole 


By HENRY L. HARTMAN, M.D. 
Psychiatrist 
I. Building the Relationship* 


views are being conducted all over the world. 

The purposes of these interviews are prob- 
ably as varied as the languages in which they are 
being conducted—to find the proper person for 
a job, to ascertain the views of a public figure 
on some national or international situation, to 
get the impressions of a visitor to a foreign 
country, to help a student to select the right 
course, to ascertain the facts in a crime. The 
list can be extended indefinitely. This discussion 
of interviewing techniques will proceed on the 
assumption that the probation officer is inter- 
ested in more than just keeping his probationer 
out of trouble during the period of probation,' 
but has three main goals in mind when he con- 
ducts an interview. These goals are: 

1. To understand the probationer and his be- 
havior. 

2. To help the probationer better understand 
himself and his behavior. 

3. To use that understanding to help the pro- 
bationer to modify that behavior. 

This series of articles will concentrate on those 
techniques of interviewing which may be used to 
attain the first goal—to understand the proba- 
tioner and his behavior—and simultaneously to 
establish with the probationer the sort of relation- 
ship which can be utilized to best advantage in 
attaining the remaining two goals. With this 
purpose in mind an attempt will be made to 
keep these suggestions as practical as possible 
and to avoid theoretical speculation. The general 
approach will be that of a nondirective type of 
interviewing, but the great majority of the tech- 
niques and attitudes discussed may be used in 
any type of interviewing situation. 

Since the author is a practicing psychiatrist 


\ T ANY GIVEN MOMENT thousands of inter- 


* This is the first of a series of four articles on inter- 
viewing in probation and parole by Dr. Henry L. Hartman, 
a practicing psychiatrist at Toledo, Ohio, and consultant 
to the Child Study Insitute of Toledo’s Family Court. Dr. 
Hartman’s second article, “The Art of Listening,” will 
appear in the June issue of Federal Probation. 
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some of the examples will be drawn from his 
clinical material, but this does not imply that the 
principles involved are applicable only to severely 
neurotic or otherwise emotionally disturbed in- 
dividuals. As this is not a theoretical paper, there 
will be few references to the literature. This is 
not meant to imply that the ideas expressed are 
original with the author. They have been stated 
before by other writers in the fields of interview- 
ing, communications, and treatment, among them, 
Deutsch and Murphy, Means, Rogers, Ruesch, 
Stevenson, Whitehorn, Wolberg, and others. This 
first article will be devoted largely to suggestions 
for building the sort of relationship in which 
communication can take place. 

Interviewing, whether it is formal or informal, 
structured or unstructured, always involves a 
relationship between two people, the interviewer 
and the interviewee. The success or failure of the 
interview depends on how quickly and how posi- 
tively that relationship is formed. There are 
two conditions somewhat peculiar to the field of 
probation and parole which are likely to make 
the formation of that relationship more difficult 
than in other fields of counseling. 

The first of these conditions is the fact that 
the relationship is mandatory, imposed on the 
probationer by an outside authority, the court. 
Hence it is likely to be viewed by the probationer 
more often as punitive, than as an opportunity 
to get help with his problems. 

The second condition which may arise in this 
particular situation is that only too often the 
probationer has the feeling that “nobody under- 
stands me; nobody ever has understood me; no- 
body really wants to understand me,” bypassing 
the fact that he does not really understand him- 
self, never has understood himself, and does not 
really want to understand himself. He is lost in 
a sea of illogical rationalizations about the well- 
springs of his own behavior. It is therefore imper- 


1 When probation is used in this article, it also includes parole. 
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ative that in the first one or two interviews the 
probation officer be able to convey to the proba- 
tioner the feeling that not only is he interested 
in understanding the probationer, but also that 
he is capable of doing this. At the same time the 
knowledge must be transmitted that this under- 
standing is not to be used as a club over the 
probationer, nor as an instrument with which to 
ridicule him, but as a means of helping him— 
possibly for the first time in his life—to under- 
stand and help himself. Only if this is accom- 
plished can the atmosphere. be changed from a 
perfunctory reporting of activities which conform 
to probation regulations to a discussion of the 
real problems within the individual. 


Principles the Probation Officer Must Recognize 


In order to do this the probation officer must 
be aware of several principles for maintaining 
the proper climate during the interview. The 
following set of rules is adapted from Wolberg.? 

1. The probation officer must try to put himself 
in the probationer’s position in order to try to 
see things from the probationer’s point of view. 
For example, a probationer may complain of how 
unreasonable the court’s condition is that he re- 
frain from contacts with former associates. The 
probation officer might well feel that it is the 
probationer who is being unreasonable. An effort 
must be made to try to see this from the proba- 
tioner’s point of view, to see why he feels this 
way. This does not mean agreeing with the pro- 
bationer’s point of view; it means trying to see 
it from his point of view. What is the frame 
of reference from which it derives, and what are 
the factors—cultural, personal, developmental— 
which have influenced it? 

2. The probation officer must appreciate that 
many times it is impossible to understand the 
probationer’s reaction patterns from a viewpoint 
of common sense. Viewed in a realistic way the 
probationer’s behavior frequently seems unneces- 
sary and even self-destructive. Yet these behavior 
patterns persist despite the fact that they con- 
sistently get the probationer into trouble, and 
often despite a sincere effort on his part to 
change. 

3. The probation officer must recognize that 
frequently the reaction of the probationer toward 
him, reactions such as awe, hostility, submission, 
have little to do with the probation officer as a 


2 Lewis R. Wolberg, The Techniques of Psychotherapy. New York: 
Grune and Stratton, 1954, pps. 184-5. 
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real person. Probationers consistently carry over 
into the present their attitudes toward authority 
figures in the past, or they may be acting out a 
feeling toward idealized authority. In the court 
situation in particular the probation officer is 
frequently seen, not as a real person, but as a 
symbol of the court and of all past authority 
(father, mother, school teachers, etc.). It is there- 
fore imperative that the probation officer be on 
guard not to react to the probationer’s responses, 
be they unpleasant or seductive, insulting or pro- 
vocative, as though they were directed at him 
personally, but to see them as they are, a repeti- 
tion of the probationer’s attitude toward real or 
idealized authority. 

4. The probation officer must recognize that 
just as the probationer’s reactions toward him 
may be projections from the past, so, too, some 
of his own reactions toward the probationer may 
be carried over from his own past. Whenever a 
probation officer finds himself unusually or un- 
accountably attracted to or feeling sorry for a 
probationer, or conversely, unusually or unac- 
countably angry at or upset by a probationer, he 
should stop and ask himself why. For example, a 
probation officer who had had an extremely domi- 
nating father in his own past might find himself 
overly identifying and sympathetic with a proba- 
tioner struggling in the same situation, or might 
find himself quite impatient with this probationer, 
feeling, “I was able to free myself from this 
situation without rebelling against all authority. 
Why can’t he?” The mere recognition of what 
is being stimulated in his own past may not of 
itself enable the probation officer completely to 
control his unreasonable reaction, but it will 
help. Such control must eventually be established 
if the probation officer is to work effectively with 
this particular probationer. 

5. The probation officer must remember that 
leadership in the counseling situation rests with 
him, no matter how nondirective he may wish 
to be. The way in which this leadership is applied 
will help to determine results. It must not be arbi- 
trary, intolerant, or punitive, or the result will 
be merely to reinforce the probationer’s feelings 
about past traumatizing authority figures. The 
probation officer must avoid arguing, belittling, 
or ridiculing the probationer. There are times 
when the probation officer must be firm, but this 
must be accomplished without belittling, cajoling, 
or arguing. 

6. The probation officer must have faith in the 
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basie goodness of human beings and their poten- 
tialities for growth and development. The loss of 
this faith is quickly recognized by the probationer, 
and he may then respond to it in ways that are 
disturbing. 


Conveying Interest 


With these points firmly in mind the probation 
officer should next turn his attention toward set- 
ting the stage to create the sort of atmosphere in 
which communication is possible. From the point 
of view of physical surroundings the average 
probation officer usually does not have the sort 
of office which helps to convey an atmosphere of 
warmth or understanding, and there is little that 
he can do to effect major changes. There are, how- 
ever, certain arrangements which he can make 
which might be of help. The desk should be as 
uncluttered as possible, and only material per- 
tinent to the probationer being interviewed should 
be visible. Arrangements should be made to see 
that there are no telephone or other interruptions 
during the interview. For, in order to create this 
atmosphere which facilitates communication, the 
first thing the probation officer must do is to 
convey his interest in the probationer, regardless 
of the physical surroundings. The most successful 
interviews generally take place when the proba- 
tioner is convinced that talking to him or her is 
at that moment the most important thing in the 
world to the probation officer. The probationer 
can be so convinced only if it is. The probation of- 
ficer must be interested, and he must project that 
interest without its being forced or contrived. 
This projection of interest does not imply a 
buddy-buddy attitude, nor gushing all over the 
probationer. It does imply the probation officer’s 
undivided attention and an appearance of listen- 
ing thoughtfully and with consideration to what 
is being said. The probationer deserves this undi- 
vided attention, and cannot be convinced of the 
probation officer’s interest without it. 

Here is an example of what can happen even 
in an established relationship when this princi- 
ple is neglected. A patient is talking of changing 
her obstetrician, which is surprising since he 
had delivered her only child and had seen her 
through two miscarriages. She explains her feel- 
ing in this way. “I was in his office to talk about 
a problem I was having and all the time I was 
talking he was fiddling with a lamp on his desk 
which wasn’t working properly. If that lamp 


meant more to him than what I was saying, then 
I’m getting a new obstetrician.” 

This matter of giving undivided attention to 
the probationer brings up the question of the 
feasibility of taking notes during the interview. 
Only too often note-taking interferes with follow- 
ing the flow of the interview and noting the 
significance of pauses, facial expressions, and 
bodily movements. More important, the effort to 
get everything down in notes is likely to convey to 
the defendant or the probationer the feeling that 
the notes are more important than what is being 
said. Note-taking, then, might be confined to those 
things which the probation officer cannot possibly 
be expected to remember: dates, family names 
and ranks, addresses, things of this sort. An effort 
should be made to get these factual data out of 
the way in the first or second interview. There 
is an indispensable requisite to interviewing with- 
out taking notes. This is to get the material on 
record as soon as possible after the interview 
is over. It is amazing how frequently the most 
significant details can escape one’s memory. 

This record should always be reviewed before 
the start of the next interview. When dealing 
with a defendant or probationer in a series of 
interviews, it is a very helpful technique in con- 
veying interest to refer to something which had 
come up in a previous interview. If it is a matter 
of importance, such as starting a new job, or 
something of that sort, it is advisable to bring it 
up at the beginning of the subsequent interview. 
Questions such as, “How are you getting along 
on your job?,” “Do you like it?,” “Do you feel 
that your employer is satisfied with you?,” which 
deal with something of significance in the proba- 
tioner’s life, always carry a feeling of real inter- 
est in him as a person. Introducing a minor detail 
from a previous interview may help to convey 
even a greater tone of interest. When such a 
minor detail is referred to, it should be introduced 
at an appropriate moment, not dragged in by the 
heels. 

“My friend thinks I should talk to someone 
about it.” 

“Oh that’s the friend you played football with 
in high school.” : 

This technique of remembering minor details 
should be used with caution in dealing with those 
individuals who have a low self-esteem. Instead 
of conveying a feeling of interest, there may be 
created a feeling of awe of such an excellent 
memory with a further lowering of self-esteem. 
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The probation officer may be seen as a superior, 
all-knowing figure, and the relationship may be 
impaired. Just as remembering details of previous 
interviews is an aid in conveying interest and 
building the relationship, forgetting something 
of significance can be quite damaging. Should 
this happen, expressions of surprise should be 
avoided, and some such statement should be made 
as, “I’m sorry but I’m not quite clear about that. 
I wonder if you’d mind telling me a little more 
about it.” 

Another means of conveying interest is an un- 
hurried manner. No matter how impatient he is, 
no matter what the demands on his time, the 
probation officer should strive to give the impres- 
sion of having all the time in the world to spend 
on the probationer’s problems. This is conveyed 
by his manner, and bears no direct relationship 
to the amount of time he spends. The probation 
officer should avoid being brisk and curt. It is 
helpful to allow the probationer a moment or two 
to settle back in his chair and relax before plung- 
ing into the interview, accompanying this mo- 
ment’s leisure with a reassuring smile. The in- 
terview should be terminated at a natural break 
in the conversation, rather than by interrupting 
the probationer’s flow of thought because the 
allotted time is at an end. 

There is one other useful technique in express- 
ing interest. No one likes to drop words into a 
vacuum, and so from time to time, even with the 
person whose thought seems to flow in an endless 
stream, it is necessary to make some sort of re- 
sponse. This may be just a nod of the head, and 
“mmh hmm,” or a few assenting words. This 
should not be forceful enough to interrupt the 
individual’s flow of thought, but enough to make 
him aware of the fact that he is communicating, 
and that what he says is being heard. 


Maintaining a Nonjudgmental Attitude 


Equal in importance to conveying interest, as 
a means of creating an atmosphere in which 
communication can take place, is the consistent 
maintenance of a nonjudgmental attitude. This 
is a concept that is frequently misinterpreted. A 
nonjudgmental attitude does not mean an approv- 
ing or condoning attitude any more than it means 
a condemnatory attitude. It means exactly what 
it says: the probation officer does not pass judg- 
ment on what the probationer tells him. This 
attitude refers, of course, to feelings and opinions 
and not to facts. Here is where this misunder- 


standing so frequently occurs. If a probationer 
is skirting the fringes of his probation conditions, 
it is the probation officer’s responsibility to point 
this out to him, as well as to point out the prob- 
able consequences of his actions. In these cir- 
cumstances, however, a nonjudgmental attitude 
implies that this is done without any implication 
that the client is bad, incorrigible, or antisocial. 

This nonjudgmental attitude should carry over 
into the probation officer’s response to everything 
the probationer reports. If a youngster relates 
how he lost his temper and swore at his mother, 
neither, “Well, that’s a terrible thing to do,” nor, 
“She seems to have deserved it,” are appropriate 
responses. Both carry judgmental implications. 
Or, a female probationer tells how her husband 
beats her, and the temptation to say either, ““You 
poor thing,” or, ‘““You seem to have provoked it,” 
must be resisted. In the first instance (that of the 
boy) the comment might be, “How do you feel 
about having behaved like that?,” and in the 
second (that of the woman), “That must be very 
upsetting.” In both cases this expresses interest 
and awareness, but does not pass judgment. 

There is a somewhat subtle trap present in the 
second example. The woman has been talking of 
what would seem to be a wrong done to her, 
and it would seem to be an easy way to show 
interest by siding with her, making some such 
comment as, “It’s a pretty low man who would 
beat up a woman,” or “The dirty dog.” This 
temptation must be resisted, because it definitely 
expresses a judgment, not on the probationer, 
but on a third person. It is then an easy transition 
in the probationer’s mind to, “If he judges some- 
one else, he must judge me too.” All comments 
then should be nonjudgmental. 


Communicating Understanding and Empathy 


If the goal of establishing a relationship in 
which the probationer can communicate is to be 
quickly achieved, then the probation officer, at 
the same time that he is establishing the fact that 
he is not the sort of person who passes judgment, 
must also establish that he is the sort of person 
who is understanding and able to empathize with 
the probationer’s feelings. Communicating em- 
pathy may be done in many ways. One such is 
offering a tissue to a crying probationer, while 
conveying an understanding of the reason for 
the tears. “It’s all right to cry, it may make you 
fee] better,” is a frequent way of expressing em- 
pathy. Another is, “That must be hard for you 
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to talk about,” when a sensitive area comes up 
for discussion. Probably the most satisfactory 
way of expressing empathy is by putting the 
probationer’s presumed feelings into words, and 
reflecting these feelings back to him. Thus, in 
the example of the boy who swore at his mother, 
“And how do you feel about having behaved like 
that?” expresses interest. Empathy would be con- 
veyed by, “That must have made you feel. . .,” 
utilizing “ashamed,” “guilty,” “like a big shot,” 
whatever the appropriate feeling in the situation 
seems to be. 

This is probably the single, most useful tech- 
nique in establishing a relationship, this technique 
of conveying empathy and understanding by re- 
flecting back a client’s feelings. Its use, however, 
must be exercised with a great deal of caution 
and an inner certainty that the reflected feeling 
is the one the probationer is actually experiencing. 
There are two definite risks in a wrong assump- 
tion.* The first is that if the assumption is wrong, 
the probationer may interpret it as a judgment, 
and think, “This is the way he feels I should have 
felt.” The second risk is probably even more 
critical. That is the possibility that if the proba- 
tion officer has remarked, “And that made you 
feel guilty,”’ when the probationer’s feeling is, “I 
felt proud of having stood up to my old lady,” 
then the probationer’s basic feeling of ‘nobody 
understands me” is strengthened. 

It is better, then, to proceed slowly with ex- 
ploratory rather than empathic remarks until the 
probationer is better known. At that time the 
probation officer will be more sure of his ability 
to know how this particular probationer feels 
in these particular circumstances. Sometimes, too, 
early in the relationship, the empathic observation 
may be too right. It may spotlight a feeling that 
the probationer is unable to acknowledge to him- 
self. Then, at the same time that he contradicts 
the comment, he retires more firmly behind his de- 
fenses. He may now become afraid of the proba- 
tion officer’s ability to discern his true feelings, 
and become more wary and on guard. This is 
likely to be true particularly in the adolescent. The 
probation officer may recognize that the interview 
situation itself has the probationer—especially a 
youngster—a little frightened. If the probation 
officer starts empathizing with the boy’s uneasi- 
ness with a remark such as, “This must be a 


®° These risks are of importance chiefly in the early stages of estab- 
lishing a relationship. Once a satisfactory relationship has been es- 
tablished with most clients, it will stand a lot of strain without being 
seriously disturbed. 


little frightening talking to me for the first 
time,” the spector of being “chicken” may be 
raised, and the adolescent has to deny this. His 
guard is likely to go up right away, and there 
is a danger of losing him, at least for that inter- 
view. Under these circumstances it is sometimes 
of help to aid him to project his feelings with a 
remark like, “It’s pretty natural for lots of people 
to be afraid in a situation like this, but you don’t 
seem to be very upset.” This helps to put him 
at ease, and may even allow him to verbalize, 
“Well, I was a little, when we started, but I’m 
not now.” He is able to feel that the probation 
officer is understanding and will not look down 
on him because he was afraid. 

At times the probation officer is presented with 
the sort of insecure person who has to keep up a 
front of self-sufficiency and assurance. In dealing 
with this sort of person it is a help in conveying 
understanding to respond with, “Perhaps you 
could help me to understand how you felt when 
...,” rather than with the usual, “And that must 
have made you feel... .” This implies the desire 
to understand the individual, and feel with him, 
without any possible challenge to the worth of 
his feelings. It lets him keep his facade of self- 
assurance and still share his feelings. 

In addition to these methods just described, 
or even at times instead of them, a nod, a smile, 
an assenting murmur, all help to convey under- 
standing and empathy as well as interest. The 
facial expression of warmth, or the interest con- 
veyed in the tone of voice may be all that is 
necessary. Certainly these nonspecific measures 
are preferable until one has enough understanding 
of the probationer to be sure of the aptness of 
the verbalized observation. 


Letting the Probationer Talk 


There is one other indispensable step in this 
process of creating an atmosphere for communi- 
cation. That step is letting the probationer talk, 
and not cutting the flow of communication short 
by interruption. This may sound contradictory 
to the principle established above for creating a 
feeling of empathy and understanding by making 
the appropriate comment or assent rather than 
letting words fall into a vacuum. The two princi- 
ples are actually quite different. These assenting 
phrases are made to facilitate the flow of thought. 
Interruptions are designed to stop it, correct it, 
or to change its direction. 


There are probably two general types of situ- 


ations in which the probation officer is tempted 
to interrupt. The first is when he is impatient, 
irritated, annoyed; the second is when he is ex- 
tremely interested and wants to pursue a topic 
that the probationer seems to have left up in the 
air. An example of the first type occurs when 
the probationer is rambling along, talking about 
nothing in particular, and the probation officer 
is eager to get to meaningful material. Then in 
passing, the probationer refers to something 
which the probation officer feels may have great 
significance, only to drop it immediately and go 
back to the seeming chit-chat. It is a great tempta- 
tion to interrupt at this point in order to get the 
probationer back to the topic that seemed to be of 
interest. This temptation must be resisted. It is 
always possible to reintroduce the reference at 
a later time in the interview. It is rarely possible 
for the probation officer to anticipate the direction 
which the apparently meaningless talk might have 
taken if allowed to go unchecked. It may be that 
the probationer would have arrived at far more 
meaningful material if allowed to proceed in his 
own way, than the material elicited by the proba- 
tion officer’s question. Indeed, it may be that the 
probationer is working himself up, by dint of 
much hard effort, to talk about a topic which 
he finds extremely difficult to approach. An in- 
terruption at this point may increase his difficulty 
to the extent that he will never come to it. He 
May even seize on the probation officer’s obvious 
interest to talk about something which he feels 
will please the probation officer, and thus ration- 
alize his failure to talk about what was important 
to him. It does not take much additional expendi- 
ture of time to differentiate the individual who 
is building up to saying something of significance 
from one who is talking to fill up time and to 
evade the real issues. 

The following is an example of the second type 
of situation in which interruptions are most likely 
to be made by the probation officer. He is asking 
questions designed to elicit factual material, and 
asked, “Who is in your family? How many chil- 
dren do you have?” 

The probationer answers, ‘‘We have five chil- 
dren. There’s Alice, she’s 18. Tom is 16. Jerry 
is 15. That Jerry, he’s a funny kid. He.. .,” and 
the probation officer, in his interest to elicit the 
names and ages of the other children, is likely 
to interrupt to say, “Who comes after Jerry?” 
This is the sort of interruption that should be 
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avoided. The question of the remaining children 
can wait until the client has had his say. This 
side excursion about Jerry may reveal more about 
the probationer’s personality and attitudes than 
any amount of formal questioning. It may disclose 
his attitudes toward children and their behavior, 
discipline, spouse, interfamilial cooperation or 
lack of it, family favorites, what he himself 
was like as a child, ete. Talking in this spon- 
taneous manner, he will be much less on guard 
than in answering direct questions about all these 
subjects. So interruptions, interjections, and cor- 
rections must be guarded against. 


Comment and Summary 


At first glance it may seem that the techniques 
which have been described are extremely time- 
consuming and must lead to a completely unstruc- 
tured interview situation. Neither of these as- 
sumptions is valid. As was noted in the example 
just cited, the apparently time-consuming side 
excursions frequently turn out to be short cuts 
to the main road, and are actually timesavers in 
themselves. Even when these techniques have 
seemed to have wasted time in the first few inter- 
views, they will actually prove to be time saving 
in the long run, since they will have served to 
establish a positive relationship as quickly as 
possible. Nor does their use necessarily lead to 
an unstructured interview, although the proba- 
tion officer may ultimately find that he prefers to 
work in such an unstructured setting. Consider- 
ations of their use in a more structured setting 
will be discussed in a subsequent article. 

In this first of a series of articles on interview- 
ing techniques for the probation officer an at- 
tempt has been made to describe methods which 
he can use to create the atmosphere in which 
communication can take place and a positive 
relationship between himself and the probationer 
can be formed. Certain basic awarenesses have 
been defined which must be present for the pro- 
bation officer to utilize these methods properly. 
The following techniques were discussed: Con- 
veying interest, maintaining a nonjudgmental 
attitude, conveying empathy and understanding, 
and letting the probationer talk. Specific methods 
for utilization of all of these techniques were 
discussed. Future articles will deal with the art 
of listening and the conduct of the interview. 
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Current Comments 


I have been asked to comment on how I might 
have changed this series of articles had I been 
writing them today, 15 years later. On reviewing 
them now I am not surprised that they express 
very much the same methods I am teaching and 
practicing today. Techniques as fundamental as 
these do not change much with time. I would try 
to avoid the use of the generic term, “he,” al- 
though that leads to quite convoluted writing at 
times. I would also introduce the concept of the 
studied use of confrontation as a technique to en- 
gage those particular adolescents who thrive on 
arguments, shifting from confrontation to a more 
nondirective technique once they were engaged. 
Also, as will be discussed in relationship to specific 
articles, I would include the necessity of discuss- 
ing the question of drug abuse, since this has 
become such a pervasive element in the street 
culture. 

Turning now to this particular article I find 
that I did not discuss the matter of confidentiality. 
Corrections officers find themselves in an ex- 
tremely difficult position. Although attempting to 
form a therapeutic relationship, they cannot guar- 
antee confidentiality. It must be made clear from 
the start of the situation that nothing relating 
to antisocial behavior can be considered confi- 
dential. This implies that both the worker and 
the probationer must learn to differentiate be- 
tween deeds and feelings. Feelings can be freely 
vented, respected and held in confidence. Anti- 


social deeds may not. This may seem like a bar 
to the establishment of an effective relationship. 
Actually in this mandatory situation such com- 
plete honesty at the very outset is the only way 
that a meaningful relationship can be developed. 

I would also add one other principle in building 
a relationship to the four which have been dis- 
cussed. That is the matter of conveying respect 
for the probationer as a fellow human being. 
Several technical means can be used to facilitate 
this. One is the choice of names. Corrections 
workers usually call their clients by their first 
names. If so, they must be willing to be called by 
their own first names in return. To do otherwise 
is to imply superiority and a certain amount of 
contempt. It is far wiser to ask at the outset by 
what name the client would prefer to be called, 
and then to use that name. It is particularly harm- 
ful to use a name that the client dislikes. Many 
people prefer to be called by their middle name 
or by a nickname. The choice of language also 
conveys respect. We must neither talk over the 
heads of, nor down to, clients. Finally a frank 
discussion of the purpose of the interview, or the 
projected series of meeting's, is very helpful in 
conveying respect. A nondirective technique can 
be used as well. Initiating the first interview with, 
“Do you know why you’re here?” cannot only 
convey respect, but may also bring an unexpected 
answer which may then be explored. Clarification 
of the purposes of the interview then gets the 
relationship off to a good start. 


N ORDER for the probationer to feel that the counseling relationship is of benefit, 

it is necessary that he feel he is understood as he understands himself. This is 
important because no one trusts someone else if he feels that that other is not 
“with” him. Only when the client experiences the feeling of being understood 
will he, in turn, listen to what the officer has to say.— JOSE ARCAYA 


Looking at the Law 


By Jupp D. KUTCHER 
Assistant General Counsel, Administrative Office of the United States Courts 


SEARCH AND SEIZURE; NEW DEVELOPMENTS 


Several years ago this office discussed the subject of 
search and seizure as it relates to probation officers in 
great depth.! A major conclusion we reached was that a 
probation officer did not need to obtain a warrant prior to 
a search. That position was based on a comprehensive en 
bane decision by the United States Court of Appeals for 
the Ninth Circuit, Latta v. Fitzharris, 521 F.2d 246 (9th 
Cir.), cert. denied, 423 U.S. 897 (1975). The validity and 
general application, outside the Ninth Circuit, of this 
notion of a probation officer’s search authority is now 
unclear. 

According to the U.S. Court of Appeals for the Fourth 
Circuit, a probation officer needs a search warrant to 
conduct an unconsented search of a probationer or his 
property, absent a valid exception to the warrant require- 
ment. United States v. Workman, ____F.2d____, No. 
77-1184 (4th Cir., Sept. 21, 1978); United States v. 
Bradley, 571 F.2d 787 (4th Cir. 1978). Workman, more- 
over, made that conclusion have real significance to the 
probation officer because it also held that evidence seized 
as a result of an illegal search by a probation officer is 
inadmissible at a Federal probation revocation proceeding. 
Workman, supra, slip op. at 15. 

In Bradley (involving a search of a Virginia parolee by 
his parole officer) and in Workman (involving a Federal 
probation search) the Fourth Circuit considered and ex- 
pressly rejected the Ninth Circuit’s warrant conclusion in 
Latta. Latta had relied on administrative search cases, 
such as United States v. Biswell, 406 U.S. 311 (1972), and 
Colonnade Catering Corp. v. United States, 397 U.S. 72 
(1970), to justify the propriety of warrantless parole 
searches. The Fourth Circuit pointed out that the Supreme 
Court in Biswell and Colonnade sanctioned warrantless 
administrative searches which Congress had specifically 
authorized by statute. While there are significant similari- 
ties between administrative searches and _ probation 
searches, the court found the analogy to be limited because 
of the lack of express statutory search authority for 
probation officers.? 


PROBLEMS WITH THE WARRANT REQUIREMENT 


A major difficulty with the Fourth Circuit’s warrant 
requirement is that Federal probation officers appear to 
have no authority to obtain or execute a search warrant. 
It is unlikely that a probation officer is a law enforcement 
officer for the purposes of Rule 41(a) of F.R.Crim.P. 
Assuming a Federal probation officer lacks search warrant 
authority he will have to seek the assistance of a law 
enforcement officer. That was the procedure the Bradley 
court contemplated with respect to the Virginia parole 
officer who it noted lacked warrant authority. Bradley, 


1 Imlay & Reid, ‘‘Looking at the Law,’’ 40 Fed. Prob. Q. 56 (1976). 

2 Bradley, supra, 571 F.2d at 789; Workman, supra, slip op. at 4-5. 

3 See United States v. Smith, 395 F. Supp. 1155, 1160 (W.D.N.Y. 
1975), in which the court suggested that a parole violation warrant 
used in United States ex rel. Santos v. New York State Board of Parole, 
441 F.2d 1216, 1218 (2d Cir. 1971), cert. denied, 404 U.S. 1025 (1972), 
might provide a jumping off point for such regulations. The concept 
has also been suggested by commentators. See, e.g. Notes, ‘Fourth 
Amendment Limitations on Probation and Parole Supervision,” 51 
N.Y.U.L. Rev. 800 (Nov. 1976). 


supra, 571 F.2d at 790 n.5. A related problem is that the 
more lenient probable cause standard which courts, includ- 
ing the Fourth Circuit, accord a probation officer would 
be of no value with respect to the issuance of a warrant 
where the officer needs a third party to obtain the war- 
rant; the probation officer’s “reasonable basis’ standard 
cannot be transferred to a policeman. 


SUGGESTED ALTERNATIVES 


Other circuits may adopt the Fourth Circuit’s warrant 
requirement view as well as its application of the exclu- 
sionary rule. Also, chief probation officers or their respec- 
tive districts courts, as an administrative matter, may 
determine that following the search warrant requirement 
is the more prudent approach. Pending Supreme Court 
resolution of those issues, it is important then to consider 
what means, if any, are available to probation officers to 
make warrantless searches consistent with the Fourth Cir- 
cuit view. Such searches are particularly relevant where 
the probationer’s offense involves drugs, alcohol, contra- 
band, or firearms. In part, the preventive element of the 
probation officer’s role is dependent upon such a proba- 
tioner knowing he is subject to periodic monitoring 
searches. He is thereby encouraged to curb his criminal 
inclinations. As noted above, the Fourth Circuit was con- 
cerned with the lack of a statutory grant of warrantless 
search authority, including limits on the authority. Courts 
might consider options to mitigate that lack of statutory 
guidance for the discretion of the searching officers. 

A court might establish administrative regulations to 
be used in special cases in lieu of obtaining a warrant. 
Another possible option which deserves serious considera- 
tion is the imposition of a special search condition of 
probation. Such a condition would provide the defendant 
with notice and include restrictions. For exampie, a model 
search condition suggested by the Ninth Circuit would 
require the probationer to subject himself to searches of 
his person or property conducted in a reasonable manner 
and time by a probation officer. See Consuelo-Gonzalez, 
supra, 521 F.2d 259, 263 (9th Cir. 1975). Any less re- 
strictive language, e.g. “at any time” or “by a law officer,” 
would violate the intent of 18 U.S.C. § 3651 and the 
Fourth Amendment. /d. 

There is some judicial support for the idea that a 
special search condition could operate in lieu of a warrant 
in appropriate cases. First, in the Bradley case the court 
pointed out the fact that “[n]ot included in the conditions 
of parole was consent to searches conducted during such 
visits,” 571 F.2d at 788; possibly suggesting it would have 
ruled differently if he had been. 

Second, one state case advanced a middle ground be- 
tween the warrantless search authority of the Ninth Cir- 
cuit and the warrant requirement of the Fourth Circuit 
in the imposition of a search condition. See Roman v. 
State, 570 P.2d 1235 (Sup. Ct. Alaska 1977). The court 
in Roman concluded that a search pursuant to a condition 
of release, where there is a direct relationship between the 
need to search and the nature of the crime for which the 
probationer was convicted, bears some resemblance to an 
administrative search which may be conducted without a 
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warrant. At a minimum, the imposition of the search 
condition itself should serve to inhibit the probationer from 
criminal activity. 

A few points about the imposition of special search 
conditions should be stressed. Special search conditions 
should only be imposed upon offenders whose crimes or 
criminal background reflect that a more expansive search 
authority is required to ensure the rehabilitation of the 
offender and the protection of the public. For example, 
persons convicted of crimes involving contraband, stolen 
property, dangerous weapons, or narcotics. Consuelo, 
supra; Roman, supra. It must be noted that a search 
condition does not represent “consent,” the officer will still 
need to have a reasonable basis for conducting a search. 
Consuelo, supra at 265; United States v. Smith, supra at 
1157-58. And searches made pursuant to a special search 
condition must be made by the probation officer, although 
he can ask other law enforcement officers to accompany 
him if there is either a potential for danger or need of 
expert assistance. United States v. Gordon, 540 F.2d 452 
(9th Cir. 1976); see United States v. Jeffers, 573 F.2d 
1074 (9th Cir. 1978). The language of the special condi- 
tion might include a clause ensuring that the search must 
be under the immediate and personal supervision of the 
probation officer. 

Such procedures as the development and use of adminis- 
trative regulation searches or the imposition of search 
conditions may then legitimize certain warrantless proba- 
tion searches which might otherwise be deemed illegal. 
That result, of course, is particularly significant consider- 
ing the Fourth Circuit ruling that the exclusionary rule 
applies to revocation proceedings in regard to evidence 
seized during an illegal probation search. Under the very 
lenient Ninth Circuit search standard most probation 
searches would be considered legal, so there would be no 


4 See, e.g. United States v. Vandemark, 522 F.2d 1019, 1020, 1025 
(9th Cir. 1975); United States v. Winsett, 518 F.2d 51, 55 (9th Cir. 
1975). But see United States ex rel. Lombardino v. Heyd, 318 F. Supp. 
648, 650-52 (E.D. La. 1970), aff'd, 438 F.2d 1027 (5th Cir.) (per 
curiam), cert. denied, 404 U.S. 880 (1971) (police officer knew suspect’s 
status, but evidence admitted). 

5 Id. at 9-10. The court analyzed the question in relation to the 
Supreme Court’s opinion in United States v. Calandra, 414 U.S. 338 
(1974). Calandra balanced the potential injury to grand jury proceed- 
ings against the deterrence benefits and determined that the exclusion- 
ary rule should not be extended to a grand jury proceeding. 

* Prior to the Ninth Circuit decisions focusing on deterrence, other 
courts had simply found the exclusionary rule inapplicable to probation 
revocation proceedings. See United States v. Farmer, 512 F.2d 160, 
162-63 (6th Cir. 1975); United States v. Brown, 488 F.2d 94, 95 (5th 
Cir. 1973); United States v. Hill, 447 F.2d 817, 818-19 (7th Cir. 1971); 
United States ex rel. Sperling v. Fitzpatrick, 426 F.2d 1161, 1163 (2d 
Cir. 1970) (parole revocation not an adversarial proceeding). 

7 The standard of a “reasonable basis” has been given various 
interpretations ranging from slightly less than normal probable cause, 
Martin v. United States, 183 F.2d 436 (4th Cir.), cert. denied, 340 U.S. 
905 (1950), to a “mere hunch,” Latta, supra, 521 F.2d at 250-51. The 
best view appears to be a requirement that “some articulable grounds 
must be advanced.” United States v. Bradley, 571 F.2d at 790 n. 4; 
Workman, supra. 

Workman noted that probation officers possess the authority to 
conduct warrantless searches under recognized exceptions to the war- 
rant requirement. For example, a search incident to a lawful arrest, 
Martin v. United States, supra, 183 F.2d at 250-51; plain view, Coolidge 
v. New Hampshire, 403 U.S. 448, 464-73 (1971); protective frisk for 
safety, Terry v. Ohio, 392 U.S. 1 (1968); or with consent, Schneckloth 
v. Bustamonte, 412 U.S. 218 (1973); or other exigent circumstances, 
see Bradley, supra, 571 F.2d at 790. The cumbersome search warrant 
procedure itself might be relevant to a finding of exigent circumstances. 
In Bradley it was not because six hours elapsed between the time the 
parole officer received a reliable tip that the parolee had a firearm and 
the time the search was made. Id. 

> Bradley, supra; Consuelo-Gonzalez, swpra; Latta, supra; Gordon, 
supra; United States ex rel. Santos v. New York State Board of 
Parole, supra; Martin, supra, 183 F.2d at 439. 

® Workman, supra, slip op. at 7; Latta, supra, 521 F.2d at 256 
(Hufstedler, J., dissenting). Cf. Wyman v. James, 400 U.S. 309, 
317-318 (1971). 

10 Even the Ninth Circuit warrantless search authority does not 
appear to contemplate use of force: “We express no view about a 
parole officer’s power to forcibly enter without a warrant.” (Emphasis 
added.) Latta, supra, 521 F.2d at 251-52, citing Biswell, supra (war- 
rantiess non-forcible search under 18 U.S.C. § 921 valid); Colonnade 
Catering Corp., supra (warrantless forcible entry under 26 U.S.C. § 
tas Fy not authorized, but warrantless non-forcible entry would be 
awful). 


question of the admissibility of the evidence at probation 
revocation proceedings. Quite the opposite is true under 
the Fourth Circuit’s warrant requirement. 


EXCLUSIONARY RULE 


The primary function of the exclusionary rule is to 
deter illegal searches by removing the incentive. United 
States v. Calandra, 414 U.S. 338, 347 (1974). A number 
of cases have held that the exclusionary rule should not 
be used in revocation when the officer conducting the 
search was unaware of the probationer’s status, since no 
deterrence would result. Without awareness of his status, 
the officer could not be motivated to search with the intent 
to secure his revocation. That rationale would, of course, 
never apply in the context of a probation officer search of 
a probationer. Workman, however, did not distinguish this 
case on those grounds, but instead advanced a separate 
rationale for application of the exclusionary rule, relating 
deterrence to the nature of the proceeding.5 The court, 
upon review of Supreme Court cases holding the exclusion- 
ary rule applicable to some proceedings and not to others, 
concluded that the rule has consistently been applied to 
criminal adjudicative proceedings in which the evidence is 
offered “in direct support of a charge that may subject 
the victim of the search to imprisonment.” Slip op. at 14. 
The court found revocation proceedings to fit those cri- 
teria, particularly because of the sanctions which might 
be imposed and the fact that revocation was often used 
instead of a trial on new charges. Slip op. at 10-11, 14.® 
It decided that the deterrence value of excluding the 
illegal evidence from a revocation proceeding outweighed 
the impediments which the application of the rule might 
cause to the functioning of the probation system. The 
court did not discuss the fact that unlike a court’s rela- 
tionship to a policeman, the district judge has ample 
authority over probation officers, 18 U.S.C. § 3654. Thus, 
deterrence might effectively be achieved directly by court 
sanctions of the officer, rather than by excluding the 
evidence. 


GENERAL SEARCH AUTHORITY 


It should be stressed that a number of aspects of a 
probation officer’s search authority still have general 
application. A probation officer does not need full probable 
cause or a warrant to search under a recognized exception 
to the warrant requirement, only a reasonable basis.7 
Thus, probation officers may initiate such searches of pro- 
bationers under the same circumstances in which a police 
officer can search an ordinary citizen, except that the 
standard of probable cause is less stringent.§ 

Also, a probation officer has an inherent right to visit 
someone under supervision; a visit is not a search.® The 
perimeters of a “visit”? are vague because courts have not 
discussed or ruled upon the issue of when a lawful war- 
rantless visit crosses the line and becomes an illegal war- 
rantless search. In our view, a probation officer’s authority 
to visit, places him lawfully in the probationer’s home, 
and being there he may make plain view searches. Id. 
Also, the probationer’s actions during a visit may arouse 
suspicions justifying a search under exigent circum- 
stances. Latta, supra, 521 F.2d at 258 (Hufstedler, J. 
dissenting). Nevertheless, it is doubtful that a visit alone 
places the officer lawfully beyond the threshold of the 
probationer’s door or beyond areas the probationer might 
reach a weapon or destroyable evidence. See United States 
v. Cullison, 173 N.W.2d 533, 539 (Sup.Ct. Iowa 1970). 
Finally for any search or visit, a general caveat to keep 
in mind is that there is no authority for the use of force.1° 
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“Force” would entail resorting to physical action to over- 
come resistance such as breaking through a door or engag- 
ing in physical contact with the probationer. In the most 
strict sense, “force” would also include any pursuit of an 


11 See Wyman v. James, supra, 400 U.S. at 318. In Wyman, in the 
context of welfare visits, the court observed that: “If consent to the 
visitation is withheld, no visitation takes place.’’ Denial of permission 
to visit in the probation context might be grounds for a revocation if 
viewed as failing to follow the instructions of the officer. 


attempt to visit or search after the probationer denies 
the officer permission.!1 

Ultimately the Supreme Court may consider the warrant 
and exclusionary rule issues, perhaps in the near future. 
In the meantime other circuits may, hopefully, articulate 
a concept of search authority for a probation officer which 
harmonizes the positions of the Ninth and Fourth Circuits 
with respect to the warrant requirement. 


News of the Future 


“THE FEASIBILITY OF A NATIONAL SENTENCING POLICY” 
A CRITIQUE 


By ANTHONY PARTRIDGE AND MICHAEL R. LEAVITT* 
Federal Judicial Center, Washington, D.C. 


N A SERIES of reports published last year by the Law 

Enforcement Assistance Administration, L. Paul Sutton 
presents the results of a statistical study of Federal 
criminal sentences. The last report of the series is entitled, 
Predicting Sentences in Federal Courts: The Feasibility 
of a National Sentencing Policy.1 In it, Sutton uses re- 
gression analysis to develop a formula for predicting 
sentences from information about the crime committed, 
the offender’s personal history, and statistical information 
about the district court in which the offender was sen- 
tenced. Sutton describes this formula as an expression of 
national sentencing “policy.” 

By “policy,” Sutton does not refer to a body of formally 
adopted principles or goals that guide judges in their 
sentencing decisions. As his subtitle implies, his purpose 
is to investigate whether policy in that sense can feasibly 
be developed. Rather, his formula is said to be an expres- 
sion of “tacit policies that guide the decision process.’ 
He suggests that such a formula, by revealing the un- 
articulated policy that now informs the imposition of 
sentences, can serve as a starting point for developing 
explicit policy in the form of sentencing guidelines for 
the Federal courts.* 

Sutton’s analysis is grounded in one of the most common 
and elementary fallacies in the interpretation of statistical 
data: the unwarranted inference of a cause-and-effect re- 
lationship from a showing that phenomena are statistically 
associated.5 In Sutton’s formulation, the agents of the 
causality are the judges; the unwarranted causal inference 
is that the predictor variables in the formula represent 
the criteria that judges use in arriving at sentencing 
decisions. 

Statistics alone will not support such an inference. In 
the first place, statistics alone cannot indicate the direction 
of a causal link; it would be entirely consistent with the 
statistical data if variations in sentence severity were 
causes of variations in some of Sutton’s predictor vari- 
ables, rather than the other way around. In the second 
place, the statistics alone are also consistent with the 


* Messrs. Partridge and Leavitt are guest contributors 
to this column. 


possibility that variations in both sentence length and a 
predictor variable are caused by some third factor not 
studied, and that neither sentence severity nor the studied 
predictor causes variations in the other. The causal in- 
ference that Sutton takes for granted can legitimately 
be made only if both of these possibilities can be elim- 
inated. Failure to address them is a fundamental logical 
error, and not merely a minor departure from pure scien- 
tific rigor of the kind that inevitably occurs in much 
policy research.® 

Sutton’s method is, therefore, incapable of identifying 
the policies or criteria that guide judges in imposing 
sentences. If guidelines for sentencing in the Federal 
courts are to be developed, other ways of studying present 
sentencing criteria should be employed. 

Sutton’s analytical technique is similar to that used in 
at least two other recent efforts concerned with the de- 
velopment of sentencing guidelines. One is a project to 
develop sentencing guidelines in state courts in Denver, 
Colorado and in Vermont.7 The other is a study currently 
being conducted to provide a basis for developing sentenc- 
ing guidelines for Federal judges.8 The basic criticism 
offered here is also applicable to the approach employed .in 
these other efforts. 


1 Analytic Report 19, Utilization of Criminal Justice Statistics Proj- 
ect (National Criminal Justice Information and Statistics Service, 
Law Enforcement Assistance Administration, U.S. Dep’t of Justice 
1978). The earlier reports are Federal Criminal Sentencing: Perspec- 
tives of Analysis and a Design for Research (Analytic Report 16); 
Variations in Federal Criminal Sentences: A Statistical Assessment at 
the National Level (Analytic Report 17); and Federal Sentencing 
Patterns: A Study of Geographical Variations (Analytic Report 18). 
agg ro to  aaaae in this paper are all to Analytic Report 19. 

utton at 1. 


3 Jd. at 25. 

4 Id. at 29-30. 

5 See, e.g., H. Blalock, An Introduction to Social Research 63-78 
(1970); D. Huff, How to Lie With Statistics 87-99 (1954). For a 


discussion of the fallacy in the specific context of regression analysis, 
see D. Heise, Causal Analysis 107-08 (1975), 

® See H. Blalock, Social Statistics 445-46 (2d ed. 1972). Because of 
our conviction that Sutton’s error is fundamental and irremediable, we 
do not discuss here a number of technical deficiencies that may have 
had substantial influence on the reported results. 

7 L. Wilkins, J. Kress, D. Gottfredson, J. Calpin, & A. Gelman, 
Sentencing Guidelines: Structuring Judicial Discretion (National Insti- 
tute of Law Enforcement and Criminal Justice, Law Enforcement 
Assistance Administration, U.S. Dep’t of Justice 1978). 

5 Institute for Law and Social Research, Study for Formulation of 
Sentencing Guidelines for Federal Offenses, Technical Proposal Pre- 
pared in Response to U.S. Department of Justice RFP No. DJ-N-78-5, 
at II-8 to -15 (May 11, 1978). 
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DEVELOPMENT OF THE FORMULA 


The data on which Sutton’s study was based were de- 
rived from three sources. First, Sutton had access to the 
data tapes on which the Federal offender statistics for 
fiscal 1971 are based, which is to say that he had certain 
information, routinely collected by the Administrative 
Office of the United States Courts, about each offender 
sentenced in Federal courts during that fiscal year. That 
information included the sentence, the offense involved, 
some other characteristics of the offender, and some in- 
formation about the processing of the case. Second, Sutton 
used statistical data about individual district courts for 
1971. Third, he supplemented the statistical data with 
some data from the 1970 census. From these sources, he 
developed a list of 24 factors that he considered possibly 
predictive of sentence severity. For each offender in each 
of eight offense categories, he converted the actual sen- 
tence into an index number representing sentence severity. 
Then, using regression analysis, he derived the formula 
that “best” predicts the severity of a defendant’s sentence 
on the basis of the 24 possible predictor variables.? The 
derived formula used eight of the variables; the remaining 
16 were not included because the analysis showed that 
their inclusion would not reliably improve the predictive 
ability of the equation. Table 1 is a list of the 24 variables; 
the eight that were included in the predictive formula are 
marked with asterisks. The formula does not predict sen- 
tences perfectly, of course. There is some room for debate 
about how good a predictor it is, but that question need 
not detain us here.!0 


TABLE 1. Possibly Predictive Variables Studied in the 
Regression Program 


Information about the offense and the offender 
*]. Offense category 
*2. Offender’s prior criminal record (an index number 
from 0 to 4) 
*3. Offender’s sex 
*4. Offender’s age 
. Offender’s race 


rmation about the handling of the case 
“6. Mode of conviction (initial plea, change of plea, bench 
trial, jury trial) 
. Mode of initiation of case (indictment, waiver of 
indictment, other) 
8. Type of counsel (assigned, retained, none) 
9. Elapsed time from filing of case to sentencing 


Statistical information about the district court for fiscal 


. Median interval from filing to disposition, criminal 
cases 
Ratio of jury trials to all trials, criminal cases 
Number of criminal cases disposed of per judgeship 
38. Number of cases (both civil and criminal) disposed 
of per judgeship 


® The definition of “best” i 


s a technical one, standard in regression 
analysis. 
1 I 60.1% of the variance from the mean 
3. Much of the total variance appears to 
to the fact that the eight separate offense 
nsidered together; much of the explained variance, 
ypears to have been explained by the offense category. When 
ved separate formulas for bank robbery, narcotics offenses, 
auto theft, the proportions explained were 25.9%, 41.9%, and 
5%, respectively. Id. at 1 
Cf. J. Hogarth, Sentencing as a Human Process (1971) 
of impact of judge characteristics on sentencing decisions). 
utton at 33. 
qd. at 3 


(study 


14. Number of weighted filings per judgeship (both civil 
and criminal) 

15. Number of criminal cases disposed of for each 100,000 
of civilian population in the judicial district 

16. Percentage of criminal defendants disposed of by 
dismissal 

17. Percentage of criminal defendants disposed of by 
guilty or nolo plea 

18. Percentage of criminal defendants disposed of by 
trial 

19. Percentage of criminal defendants convicted 

20. Percentage of criminal convictions obtained by guilty 
or nolo plea 

21. Percentage of criminal trials that resulted in con- 
victions 

22. Percentage of bench trials that resulted in convictions 

23. Percentage of jury trials that resulted in convictions 

24. Juror usage index (number of jurors paid for each 
jury trial day) 

Source: Sutton at 3, 31-34. 


For technical reasons, many of the variables listed above were treated 
as more than one variable in the regression program. For example, 
a separate dummy variable was created for each of the eight offense 
categories studied. 


* Variables included in the prediction formula. 


Examination of the data elements in table 1 reveals | 
that many of them, including some that were used in the 
formula, are factors not often mentioned by either judges 
or students as criteria for sentencing decisions. That is 
particularly true of the statistical information about dis- 
trict courts, of which two items found their way into the 
formula. Moreover, many elements that are quite com- 
monly mentioned as sentencing criteria were not included 
in Sutton’s analysis, presumably because the study was 
limited to data routinely collected by the Administrative 
Office of the United States Courts. For instance, we see : 
no reference to aggravating or mitigating circumstances ~ 
regarding the commission of the offense; the amount of 
property involved in larceny and embezzlement cases; the 
identity, weight, or purity of substances involved in nar- 
cotics prosecutions; or matters bearing on the defendant’s 
social stability. Needless to say, the analysis also did not 
include personal information about the sentencing judges 
that might have had a bearing on their sentencing predi- 
lections.11 


THE CRITICAL FALLACY 


The nature of the fallacy involved in the effort to infer 
policy from statistical association is illustrated by exam- 
ining some of the elements that appear in the Sutton 
formula. 

One element in the formula is the jury trial rate—that 
is, criminal jury trials in a judicial district as a per- 
centage of all criminal trials in the district. We are told 
that this rate varied from at least 21 percent to 100 per- 
cent.!2 The formula calls for multiplying the rate in the 
district of conviction by .04896 to arrive at the contribu- 
tion of the jury trial rate in predicting sentencing sever- 
ity.18 Between the district with the lowest jury trial rate 
and the district with the highest, that arithmetic produces: 
a difference of about four points on the sentence severity 
index, which is generally equivalent to about 2 years of 
prison sentence.!+ We are thus invited to believe that it 
is “national sentencing policy” to mete out substantially 
more severe sentences, not to defendants who demand jury 
trials, but to those so brazen as to commit their crimes in 
districts with high rates of jury trials. There is little 
reason to accept this invitation. The correlation between 
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jury trial rate and sentence severity is probably to be 
explained in other ways. One possible explanation is that 
defendants demand jury trials more frequently in dis- 
tricts in which sentences are relatively severe. If that were 
true, sentence severity would be a cause of the jury trial 
rate rather than, as Mr. Sutton assumes, vice versa. Even 
when a statistical association does reflect a cause-and- 
effect relationship, it is not necessarily clear which vari- 
able is the cause and which the effect; statistics alone do 
not tell us which is which. 

A second factor worthy of examination is the type of 
counsel representing the defendant. When Sutton derived 
a single formula to predict sentences for eight offense 
categories, this did not emerge as a predictive factor. But 
when he ran the regression program separately for nar- 
cotics offenders, it appeared that defendants who retain 
their own counsel are at a substantial disadvantage com- 
pared with those who are represented by assigned counsel 
or who represent themselves. The difference is 4.48984 
points on the severity index—generally, more than 2 years 
of prison sentence.!5 Sutton’s logic would suggest that 
defendants in narcotics cases may be ill-advised to hire 
lawyers instead of representing themselves, since judges 
will hold it against them in the event of conviction. But 
there is an obvious alternative explanation: that big 
operators in the narcotics business draw stiffer sentences 
than small ones, and are also more likely to retain their 
own counsel. In this case, the association between sentence 
severity and a predictor variable is probably produced by 
their mutual dependence on a third factor that was not 
included in the analysis. 

The obvious explanation of the association between sen- 
tence length and type of counsel may, of course, be incor- 
rect. The point is merely that it is a possible explanation. 
It is only by systematically ignoring the possibility of 
such alternative explanations that Sutton can assume his 
formula to be an expression of judges’ sentencing criteria. 

Some of the elements in Sutton’s formula obviously do 
have validity as sentencing criteria. Other things being 
equal, sentences for bank robbery are likely to be more 
severe than those for auto theft. Other things being equal, 
people with prior records will be sentenced more severely 
than people without. But even where we can accept the 
statement that a predictor variable represents a criterion 
used in sentencing, we have no reason to think that the 


15 Jd. at 13. 

16 T,. Wilkins et al., supra note 7, at 10. 

17 Jd. at 57-58. 

18 Number of prior arrests entered the predictive equation only 
after a number of other variables—including number of prior incar- 
cerations and number of probation revocations—were “controlled for.” 
As a matter of policy, however, it is clear that judges do not reward 
defendants for having more arrests, no matter what is being ‘“con- 
trolled for.” 

The Denver researchers handled the anomaly by removing the 
number of prior arrests from their analysis, and rerunning the re- 
gression program without it. They justified this procedure on the 
ground that number of arrests is highly correlated with number of 
convictions, which also appeared in the derived equation. Jd. at 57. 
But they made no systematic check for the existence of such correla- 
tions; if they had, they very likely would have found others. Thus, if 
number of prior arrests was wrongly included in the original formula, 
there is no assurance that other items were not wrongly included in 
the final formula according to the same standard. Sutton did not make 
systematic checks for correlations among predictor variables, either. 

19 §. 1437, 95th Cong., 2d Sess., § 124 (as passed by Senate, Jan. 30, 
1978). 

20 H.R. 13959, 95th Cong., 2d .Sess., § 101 (proposed 18 U.S.C. 
§ 30101) (introduced as subcommittee bill, Aug. 17, 1978). 


weight assigned to the variable by the Sutton formula is 
a measure of its importance as a criterion. The same 
forces that cause the jury trial rate or type of counsel 
to enter into a predictive formula may influence the 
weights assigned to variables whose policy relevance is 
undoubted. 

The hazards of the weighting enterprise are illustrated 
by an experience of the researchers who worked on the 
Denver study. The data for that study were derived di- 
rectly from court records and were not limited to items 
in a central statistical file. The number of data items 
collected for each case was thus much larger than Sutton’s 
(205 items) and the number of cases involved much 
smaller (200 cases).!6 In concept, however, the methodo- 
logy was quite similar. When the regression technique 
was applied to the data, one of the significant predictors 
was the number of the defendant’s prior arrests. This 
number was found to be negatively correlated with sen- 
tence length: for each prior arrest, the formula predicted 
a three-month shorter sentence.17 Surely, no one believes 
that sentencing judges, as a matter of policy, give lighter 
sentences to defendants with more arrests.18 The Denver 
formula may have been a technically correct predictive 
formula, but the assumption that predictive ability equal 
policy significance is, once again, unwarranted. 


CONCLUSION 


Assuming that sentencing guidelines are to be developed 
—whether by a sentencing commission, as proposed in 
legislation that passed the Senate last year,!® or by the 
Judicial Conference, as proposed in legislation approved 
by a House subcommittee?°—there will certainly be a need 
to tap past sentencing experience. The difficult enterprise 
of developing guidelines cannot be undertaken as if no 
one had ever sentenced an offender in the Federal courts 
before. Sutton’s methodology, however, does not produce a 
description of experience that is useful for making sen- 
tencing policy. It is incapable of telling us the sentencing 
criteria now being used by Federal district judges. 

How then, should we learn about this experience? For- 
tunately, there is a simple and direct method. It is to ask 
judges what criteria they employ. 

It is true, of course, that asking people about the 
reasons for their behavior is not always well calculated to 
produce understanding of their true motivations. That 
limitation would appear to be of minor importance, how- 
ever, in the context of the essentially normative task of 
developing sentencing guidelines. If, because of uncon- 
scious or inadmissible motivations, judges in fact use 
criteria that are different from those that they articulate, 
our principal interest in this context is surely in the 
criteria that are articulated. By talking with judges, 
polling them at various stages of development of guide- 
lines, and getting their comments on drafts of guidelines, 
the guideline-producing body can inform itself of these 
criteria. By taking this approach, it can capture the 
relevant sentencing experience more accurately than it 
possibly could by adopting the Sutton technique. It can 
then give the present practices of sentencing judges such 
weight as it deems appropriate in the formulation of 
guidance for the future. 
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ARTICLES OF SPECIAL INTEREST 
IN LEGAL JOURNALS 


Reviewed by RAYMOND H. CLARK 


“The Future of the Federal District Courts,” by William 
E. Steckler (Indiana Law Review, April 1978). Who cannot 
resist a peek into the future? Who cannot enjoy a delight- 
ful trek into the past? 

Here the venerable chief judge of the United States 
District Court for the Southern District of Indiana, turns 
historian and then soothsayer as he escorts the reader 
through a brief history of the Federal Court System and 
then a look into the future, all as seen through the eyes 
and experience of a 28-year veteran of the Federal Bench. 

Envisioning the future as containing an even greater 
vulnerability to disruption, the judge sees more people 
turning to the courts to resolve their disputes. He points 
out that if the pattern of the past 30 years continues, the 
number of Federal district judges in the year 2000 will 
have grown from the present 401 to 880. 

The role of the United States magistrate may be ex- 
pected to emerge prominently and in numbers, even to the 
point where they will outnumber district judges. 

The petit jury system will remain largely as it is today, 
with 12-member juries in criminal cases and often less 
than that number in civil cases in most districts. Despite 
much present urging for the abandonment of jury cases 
in exchange for bench trials, the author sees little likeli- 
hood of significant change in that area. 

Some limited reform in the Federal Grand Jury system 
may be expected, principally by a reduction in the number 
of members and the provision that witnesses be allowed 
to have counsel during their appearances. While the aboli- 
tion of diversity of citizenship as the basis for a Federal 
district court jurisdiction may receive considerable atten- 
tion from Congress, it is likely to fail of passage. 

Mandatory civil arbitration is growing more popular in 
many state jurisdictions as a means to achieve prompt, 
informal and inexpensive resolution of civil cases. Judge 
Steckler sees it being adopted widely, if not universally, 
by the Federal district courts. 

All of which, of course, may be expected to result in 
vastly enlarged central staffs of supporting court person- 
nel. Even though, at the turn of this century, many cases 
may be expected to be filed by individuals acting pro se, 
if Judge Steckler’s crystal ball is accurate there still will 
seem to be plenty of work for screening personnel, para- 
judicial persons and, of course, staff attorneys and law 
clerks. 

The latter prediction should be especially heartening to 
law school deans, placement officers and of course, the law 
students of today and tomorrow. 


“The Sentencing Views of Yet Another Judge,” by Frank 
A. Kaufman (The Georgetown Law Journal, June 1978). 
In this day when most contributors to legal journals seem 
bent upon revamping, if not destroying, every traditional 
concept of criminal sentencing and corrections, it is more 
than refreshing to encounter an author whose experience 
enables him to write on the subject with considerable 
authority. Such is this article by a United States district 
judge for the District of Maryland. 
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Judge Kaufman is certainly not ready to chuck the 
whole business, so to speak. He recognizes that there are 
sentencing disparities, but views them as the inevitable 
product of the almost unbounded discretion that resides 
in trial judges in the performance of their sentencing 
tasks. The solution, in his judgment, is one of appellate 
review. 

The judge is not willing to abandon current sentencing 
goals and neither is he ready to abandon the notion of re- 
habilitation in prisons. Simply as a matter of principle, 
he sees no reason why we should not reward with early 
release those offenders who earn it; basing that view on 
age-old values of rewarding good and punishing bad be- 
havior. 

There is considerable clamor today in favor of fixed or 
minimum sentencing, and much of it emanates from 
sources who, if blessed with more experience, really would 
be expected to know better. Judge Kaufman is not among 
that throng, however, and indeed rejects the notion of 
fixed or minimum sentencing, not merely because it elimi- 
nates or minimizes the trial judge’s opportunity to ex- 
ercise his discretion, but more so because the system can 
result only in an increase in the present awesome power 
of law enforcement and prosecutorial officials to determine 
sentences. 

While this reviewer perceives appellate review of sen- 
tencing as likely to create more problems than it will 
solve, he is otherwise in harmony with the points Judge 
Kaufman makes. It is always good to hear from someone 
who can resist “throwing out the baby with the bath 
water”! 


“The Speedy Trial Act of 1974: A Critical Commentary,” 
by Thomas C. Platt (Brooklyn Law Review, Summer 1978). 
Writing in the sixth annual Second Circuit Review of this 
esteemed publication, Judge Platt of the United States 
District Court for the Eastern District of New York, 
offers his views of some legal and practical problems 
raised by the Speedy Trial Act which require attention and 
resolution before the Act can be considered trouble-free 
from the standpoint of the affected litigants. 

The judge sees two problems which particularly require 
attention. 

The first appears to be an unconstitutional congres- 
sional intrusion upon a power entrusted to the Executive 
and the Judiciary under Section 3 of Article II of the 
Constitution. Among other things, that section provides 
that the President shall see that the laws are faithfully 
executed and the Supreme Court has held this to mean 
that the power of law enforcement is therefore, under 
our Constitution, assigned to the Executive and the Ju- 
diciary. Theoretically, under the doctrine of separation of 
powers, the only permissible limitation on this constitu- 
tional power of the Executive and the Judiciary would be 
one prescribed by another provision of the Constitution 
itself. Citing, for example, certain provisions of the Bill 
of Rights which circumscribe the power of the Executive 
and the Judiciary to determine how a defendant may be 
accused and tried, the author points out that the Speedy 
Trial Act operates in many instances to limit even further 
than the Constitution this exclusive power of the Executive 
and the Judiciary. 

The second question raised by the Act is to what extent 
it may be said to violate a defendant’s constitutional 
rights under the fifth and sixth amendments. The fifth, 
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of course, relates to due process of law and the sixth, to 
the right of a speedy and public trial, as well as the right 
to assistance of counsel. Yet, in the view of Judge Platt, 
time limits fixed by the Act may well operate to impair a 
defendant’s legitimate constitutional rights in both areas. 

In addition to the legal infirmities in the Act, the judge 
points out that it should be evident also that there is an 
intrinsic flaw in the basic philosophy of it. While the STA 
purports to serve the public interest in providing speedy 
trials, at the same time it harms the public interest by 
allowing, in those instances where the system is unable to 
provide the speedy trial mandated by the Act, those de- 
fendants who would otherwise be found guilty to be re- 
leased without a trial to prey again on the public. 

Judge Platt has raised some interesting constitutional 
points. They have been raised by others, including this re- 
viewer, who has been a member of a District Planning 
Council from the beginning. It will be interesting to see 
what the future offers. 

“Abolish Parole?,” by Andrew von Hirsch and Kathleen 
J. Hanrahan (Criminal Justice Perspectives, September 
1978). The big guns to abolish parole are still being rolled 
into place (funded, of course, from a Federal Treasury 
already incomprehensibly in debt) and this article looses 
another salvo (paid for in the same manner). 

Prepared by an associate professor at the Graduate 
School of Criminal Justice, Rutgers University, and a re- 
search associate at the Center for Policy Research, Inc., 
in New York, respectively, and backed by a Board of 
Consultants to give it “guidance and advice” if not re- 
spectability, the authors direct their attention to such 
questions as whether parole may be justified on grounds 
other than rehabilitation or prediction, whether the var- 
ious functions of parole are all without usefulness and 
what problems are posed by alternatives to parole. 

Not surprisingly the authors, who admit that their con- 
clusions are their own, decide that parole should not be 
continued in its present form. They opt to eliminate 
“ .. discretionary release decisions made on the basis of 
rehabilitative or incapacitative considerations . . .” and 
for the decision fixing the release date to be made shortly 
after sentencing. Moreover, ‘parole revocation for releasees 
suspected of new criminal activities should not be per- 
mitted and post release supervision of ex-offenders should 
be eliminated entirely or (persumably if there is too much 
of a public outcry) should be reduced substantially in 
scope and “. . . sanctions for non-compliance should be 
decreased ... .” 

Well, now, those are some recommendations! But wait, 
that isn’t all. The authors hasten to stress that they de- 
pend strongly on two major assumptions, namely that 
there be explicit standards governing duration of confine- 
ment and that these standards do not prescribe lengthy 
confinements, “except for the gravest offenses.” 

And, so it goes. Yet another manifestation of the grow- 
ing attitude emanating from academia that criminal of- 
fenders are really “good guys” and that society treats 
them too harshly. 

Q. Whatever happened to common sense? 

A. It has become uncommon! 

A Note of Appreciation: Dear Reader, with this issue 
this reviewer begs your indulgence upon his departure. 
After more than 10 years and hundreds of reviews, the 
time has come to move on to other things. 

Thanks for your many kind words and letters (and even 
those not so kind!) and thanks to the so many who were 
a part of the production process. 


It has been a great experience and one that I certainly 
will never forget. 
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CORRECTIONS MAGAZINE 


Reviewed by Omar G. Rios 


“In Prison, Women are Different,’ by Joan Potter (De- 
cember 1978). Since 1971 the female prison population has 
increased by 74 percent. The problems where the prison 
administrators have been focusing their attention as a 
result of this population increase has been in the areas 
of overcrowding, programming, jobs, health services and 
in other special needs and concerns women may have. 
The U.S. Bureau of Prisons has diversified facilities and 
programming as a result of the population increase. Some 
BOP institutions have become co-ed. Other states have 
housed females in a certain section of men’s prisons. 

Theories advanced to explain the female prison popula- 
tion increase are: women are committing more crimes 
and are being arrested more often; women are committing 
more serious crimes and are thus being treated more 
harshly; women, because of the women’s movement, are 
less likely to be given special consideration by judges and 
by presentence investigators; uniform parole guidelines 
have brought pressure upon parole boards to have all 
persons serve about the same time for similar offenses; 
and women are subject to the same pressure to treat all 
offenders more harshly. The author points out that there 
is little data to back those theories up. 

This article examines closely some of the concerns and 
problems that women in prison are facing and reports on 
situations at prisons at the Correctional Center for 
Women in Raleigh, North Carolina, at the Federal Correc- 
tional Institution at Alderson, West Virginia, at West 
Virginia State Prison for Women at Pence Springs, and 
at the state prison for Washington, the Purdy Treatment 
Center. 

This is an informative article and makes one aware of 
overcrowding problems and of the special problems women 
in prison have. an 


“Human Potential Therapies, Behind Bars,” by John 
Blackmore (December 1978). Corrections Magazine has 
made an informal survey of some of the more and con- 
troversial self-help therapy programs now in vogue in 
prisons. Corrections officials have been searching for any- 
thing that will make a positive impact upon their popula- 
tions. The author reviews six programs that are designed 
to intervene in an inmate’s life “in a powerful and positive 
way and claim dramatic successes. What they mostly have 
in common is the emphasis on the individual’s ability to 
change his lot and remake his life to his own satisfaction.” 

(1) Transcendental Meditation (TM) has been intro- 
duced at more than 25 institutions. Its claim is helping 
persons to relax and to reduce anxiety. 

(2) The Erhard Seminars Training (EST) requires 
60 hours of training and involves looking at the belief 
systems that govern one’s life. “Getting it’ is the goal of 
training. Behavior for many has been automatic and 
habitual due to these belief systems to cause one not to 
act in his best interest. 

(3) Reality Therapy is an eight-step program stressing 
that responsible action is right and leads to a comfortable, 
successful life. 
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(4) Transactional Analysis (TA) identifies “ego states” 
that act as the source of one’s behavior in interaction with 
others. The three ego states are the parent, the adult 
and the child. Individuals are helped to understand their 
problem behaviors and to monitor what they are doing. 

(5) At Federal Correctional Institution, Lompoc, Cali- 
fornia, inmates are offered nine different self-help pro- 
grams. Of these cafeteria-style therapies, inmates can 
choose any four programs. Each program runs for 12 
weeks. The current syllabus includes the relaxation pro- 
gram, general semantics, self-charting, assertive training, 
anger management, Bible study, Guides for Better Living, 
Prerelease program, and vocational guidance. 

(6) Asklepieion, named after the Greek healing God, 
proposes human contact as part of a warm and loving 
atmosphere which proponents say is necessary for positive 
change to occur. 

I recommend this article to you for your acquaintance 
with current self-help therapy program now in fashion 
at several correctional institutions. 


“Parole: Discretion is out, Guidelines Are In,” by Kevin 
Krajick (December 1978). For the past 3 years, at least 
15 states, plus the Federal prison system, have been 
adopting parole release guidelines. Approximately half of 
those now confined will be subject to those release pro- 
cedures that will judge them primarily according to the 
severity of their crimes and past criminal records. ‘Parole 
guidelines that set the exact time prisoners will serve 
early in their terms—which means that they are neces- 
sarily based on a philosophy of punishment rather than 
rehabilitation—have now been adopted or are being de- 
veloped for use” in various states. 

In many of the states where determinate sentencing or 
parole guidelines have been adopted this has been attrib- 
uted to the attitude that criminals should be treated more 
harshly. This article goes into an explanation as to how 
parole guidelines first developed and the events that have 
taken place that has contributed to guideline refinements. 
Some feel that parole guidelines are actually an attempt 
to bring in determinate sentencing.. The article further 
discusses prisoner accountability for his crime(s), de- 
ciding how long a person deserves to be locked up, attempts 
at determinate sentencing, reduction of sentencing dis- 
parity, efforts to do away with parole boards, and of the 
move in the direction of pure punishment. 


SOCIAL WORK PERIODICALS 


Reviewed by HARVEY TREGER 


“Clients’ Rights and Casework Records” by Anne O. 
Freed (October 1978). This article should be read by every 
probation officer and discussed in every probation office. 
It is timely, thought provocative and will stimulate front 
line practitioners and administrators to think through and 
examine their practice and policy in this significant area 
of concern. The article is organized around four central 
areas: The law; staff attitudes toward opening records to 
clients; experiences reported in the literature; and impli- 
cations for the future. Some of the concerns for social 
worker and agency in disclosure are discussed and lead 
quite naturally into a host of other issues and relation- 
ships. A procedure for operationalizing disclosure is pre- 
sented. One area which might benefit from further discus- 
sion is what the author refers to as, “personal notes,” e.g. 


what constitutes personal notes and when do they become 
case material for disclosure? In summary the author 
states, “the access of clients to their records is a reality. 
Social Workers have a responsibility for finding creative 
and meaningful ways to use clients’ records in the case- 
work process.” In this reviewer’s judgment we need con- 
tinuing experience and review of practice in this area to 
know when and how disclosure will be helpful while it is 
rightful. 


“Due Process: A Boundary For Intervention,” by 
Lawrence Mark Stone (September 1978). The author is a 
lawyer, social worker and doctoral student at the School 
of Social Welfare, UCLA. He discusses the conceptual 
basis of due process under the U.S. Constitution and how 
this concept can limit or extend the role of the government 
in its interaction with individuals. Stone states that 
“practitioners in mental health or corrections often con- 
trol the personal liberty of clients. As administrators or 
planners, social workers determine how official intervention 
is going to take place or how policy is to be changed. Due 
process should be considered in all actions.” Due process 
is defined. It’s historical origins are traced as well as 
when and how it should be applied by social workers. 
Legal precedent in resolving a number of issues is cited 
by case law. The article concludes with a discussion of the 
implications of due process for the social work practi- 
tioner. In the opinion of this reviewer the article is a well 
documented legal discussion of due process and its rela- 
tionship to social welfare policy. Although it will sensitize 
the practitioner and social program developer to the issues, 
it is highly unlikely that social workers will have the legal 
expertise to understand the trends of law, anticipate 
judicial or legislative shifts and understand the limits of 
due process, unless new inputs will be made into social 
work education and/or Human Services agencies provide 
budget appropriation for legal consultation in these mat- 
ters. 


CRIME AND DELINQUENCY 


Reviewed by CHARLES L. STEARNS 


“A Comparative Assessment of Determinate Sentencing 
in the Four Pioneer States,” by Stephen P. Lagoy, Frederick 
A. Hussey, and John H. Kramer (October 1978). This as- 
sessment of determinate sentencing practices in four 
states examines the mix of legislative, judicial and admin- 
istrative functions of government affecting the administra- 
tion of justice in Maine, California, Illinois, and Indiana. 

Although the debate surrounding determinate sentencing 
versus indeterminate sentencing is young, the analysis of 
existing practices demonstrates that the implementation of 
determinate sentencing cannot be described as homogenous. 
Advocates of determinate sentencing argue that the de- 
terminate sentence provides for more uniform, more equal 
and less disparate sentencing practices. Though this may 
be true within individual jurisdictions, it is not true in con- 
trasting the substantial and significant differences among 
jurisdictions. Depending on whether it is a judicial model, 
as in Maine, a legislative model, as in California, or a 
hybrid model, as in Indiana, gross differences occur in 
sentencing ranges. 

Still, it is too early to evaluate whether these determi- 
nate sentencing schemes are more acceptable to the 
clients of the criminal justice system as well as to those 


administering the system. However, it is obvious that on 
the national level, there is an absence of uniformity, 
equality and reduction of disparity, characteristics pro- 
ponents of determinate sentencing argued would occur. 

It would appear that the speed with which sentencing 
revisions are being endorsed may well hinder reasoned 
analysis of the need for reform, the nature of desired 
reform, and the outcome of reform once implemented. 

Additional research is necessary to determine whether 
the determinate sentencing philosophy will be more suc- 
cessful than the discarded rehabilitative model of inde- 
terminate sentencing. At first blush, it appears that the 
goals of the determinate sentencing model may be no more 
attainable than the goals of rehabilitation. 

“Discretion and the Determinate Sentence: Its Distribu- 
tion, Control, and Effect on Time Served,” by Todd R. Clear, 
John D. Hewitt, and Robert M. Regoli (October 1978). 
Widespread support and optimistic legislative considera- 
tion given to the concept of determinate sentencing led to 
this article’s examination of the new Indiana Penal Code 
with the conclusion that the intent of most sentencing 
reformers may not have been met by this new law. 
Advocates of determinate sentencing agree that changes 
are designed to reduce or eliminate the discretion available 
to those responsible for sentencing, reduce or eliminate 
discrepancies in sentences, while not resulting in an un- 
reasonable increase in prison population. In fact, the 
potential for discretion has not been reduced. 

The major difficulties addressed are that reforms are 
seldom adopted on the basis of realistic appraisal coupled 
to an apparent habitual disregard for the fact that bu- 
reaucracies, not people, operationalize these reforms. 

In evaluating determinate sentencing reform, particu- 
larly by analyzing reform promise and delivery within a 
bureaucratic structure, the authors conclude that judicial 
discretion has not been reduced, prosecutors may well have 
more power to manipulate sanctions imposed, substantial 
control has been placed in the hands of correctional staff 
through credit time provisions, and sentences for first-time 
felony offenders may be 50 percent longer than under the 
earlier statute. 

The goals of providing a humane, visible and just sys- 
tem, a system that is more effective in reducing crime and 
the development of a system redistributing time served 
from the less serious to more serious felons without sub- 
stantially increasing incarceration costs simply are not 
being met. One might argue that the Indiana Penal Code 
provides such wide discretion and untenable heavy penal- 
ties that it may come to bear a strange resemblance to 
what reformers hoped to eliminate. Whatever its short- 
comings, the code is a first attempt at a rational plan for 
justice. To reach the lofty goals toward which determinate 
sentencing is aimed will depend on the willingness of 
lawmakers to adopt reasonable penalty schemes and to 
recognize that discretion not only is warranted but in- 
evitable. 

“The Community Corrections Act,” by Kenneth F. Schoen 
(October 1978). The dominance of criminal justice thought 
for the concept of determinate sentencing aside for a 
moment, Kenneth Schoen’s article on Minnesota’s Com- 
munity Corrections Act is a refreshing address of an 
alternative to incarceration. 

In some ways similar to California’s subsidy program, 
the Minnesota Act subsidizes on the basis of a parity 
formula reflecting the local crime problem and the level 
of affluence in the community, rather than on the basis 
of the number of offenders diverted from State commit- 


ment. 
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The essential elements of the program include that the 
programs must be local, there must be a constituency in 
the community willing and able to acknowledge respon- 
sibility for the program, programs must be planned and 
evaluated, and there must be motivation to establish com- 
munity programs. The assumptions underlying these ele- 
ments are that incarceration will continue to be needed 
for serious offenders, that local communities are in the 
best position to define community correctional needs, and 
that most offenders can remain in the community without 
loss of publie protection. 

Results thus far realized are a reduction in commitments 
to State institutions by participating local communities, 
increased use of local correctional program alternatives, 
and improved total planning for correctional programs. 

In an age when “just deserts” and “punishment” are 
becoming the keynotes of criminal justice administration, 
a proposal that talks of correction, the capacity of people 
to modify behavior, and the responsibility of local com- 
munities to develop and implement realistic programs for 
change is heartening. Despite arguments to the contrary, 
the concept of rehabilitation is not dead and programs 
other than punishment are necessary for the social health 
of our society. 


CANADIAN JOURNAL OF CRIMINOLOGY 


Reviewed by VERNON Fox 


“Self-Mutilation in Adolescent Female Offenders,” by R. 
R. Ross, H.B. McKay, W.R.T. Palmer, and C.J. Kenny 
(October 1978). Staff in correctional institutions must 
frequently cope with individuals who injure themselves. 
Many explanations for this behavior have been suggested. 
One sort of mutilation is self-cutting or “carving” that is 
frequently grossly defacing and usually permanent. There 
were 136 girls at this institution when the study was 
made, of whom 117 had carved themselves at least once. 
While 96 girls agreed to participate in the study, 15 were 
discarded because of later refusal to participate or un- 
usable responses, leaving 71 girls in the study sample. 
About 500 separate carvings were reported, with an 
average of 8.9 per girl that ranged from one to 33 carv- 
ings. The majority were the names or initials of their 
“lovelight,” referring to other girls in the institution 
with whom they had intense relationships. A few, 3.2 
percent, were simple scratches, while the rest, 12.2 percent, 
were complex statements like, “To Mom, with all my hate.” 
Comparisons of carvers with noncarvers by structured 
interviews, sociometric questionnaires, administration of 
the M.M.P.I., comparison of escapes from the institution, 
attempts at intervention, assessment of subsequent re- 
cidivism, and general observation revealed that carving 
is neither a simple reflection of psychopathology nor a 
direct function of social approval. The project was con- 
tinued in a long-term treatment program in four segments 
over the following few years using behavior modification 
(operant conditioning) techniques. While 200 girls were 
studied, an experimental group of 15 girls in the program 
had 183 carvings while a control group of 15 girls not 
receiving the special treatment had 101 carvings. Finally, 
a group of 15 girls drawn from both groups became 
therapists for each other and the carvings ceased for the 
4 months of this phase of the project. 


“A Survey of Offenders’ Perceptions of a Federal Recep- 
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tion and Assessment Process,’ by Matthew Gventer and 
Frank J. Porporino (October 1978). The introduction of a 
formal reception and assessment phase in the Federal 
institutions in Canada in recent years has apparently 
been viewed variously by the offenders involved. Males 
sent to the Canadian Penitentiary Service in Ontario for 
terms of 2 years or more were surveyed during the seventh 
week following their admission to the Regional Reception 
Centre in Kingston. A total of 150 offenders were ap- 
proached, 3 refused to participate and 38 did not provide 
usable responses, leaving 109 in the study group. A survey 
questionnaire inquired into the perception of the incoming 
offenders of the reception and assessment process. The 
conclusions were that first-termers and some _ second- 
termers left the Centre with high hopes and a positive 
attitude. Some second-termers and most multioffenders 
were cynical and negative in their perceptions of the 
process because the treatment services at the institutions 
were not up to the recommendations of the reception and 
assessment process. At the Regional Reception Centre in 
Quebec, the first offenders are kept separate from the 
multioffenders, so they are not influenced by the negativity 
of the latter. The authors of the article favor ideal recom- 
mendations, but unless the institutions can find some 
means of implementing the recommended treatment plans, 
the recommendations of the reception and assessment proc- 
ess tend to raise unrealistic expectations. 


“Open Residences: An Alternative to Closed Correctional 
Institutions for Hard-Core Juvenile Delinquents,” by 
Michele Lioy (October 1978). The Department de ]’Educa- 
tion Surveilleé (Department of Supervised Education) is 
in charge of the juvenile correctional system in France. 
Two residences within larger juvenile centres and two 
apartments in a highrise in a newly created town were 
examined. The two residences were in the large gardens 
of two old mansions in the Parisian suburbs, dining facil- 
ities and offices on the ground floors and private rooms 
on the second and third floors. One of the residences held 
25 juveniles in a coeducational plan and the other held 15 
girls. Two apartments held five juveniles each and a third 
apartment was occupied by a couple who supervised the 
project. Extensive interviews were held with the super- 
visory staff and a log was kept on each day’s activities in 
each of the residences and this log included the results 
of conversations with the residents. Only one day, however, 
was spent in the apartments. Each newcomer was told 
he or she had to find a job and pay $50 per month in 
support. Problems included tantrums or fights, runaways, 
sometimes illegal acts in the community, and some eco- 
nomic problems. The medical model was not used, although 
psychological and psychiatric diagnostic strategies were 
employed. The emphasis was upon reintegration into the 
community. The environment was only semistructured and 
permitted considerable self-expression, self-initiative, and 
continuing contact with the outside world. It also offered 
a stable, warm environment to which the few who needed 
it could return in case of a crisis. 

“Juvenile Training Schools and Juvenile Justice Policy 
in British Columbia,” by John A. MacDonald (October 1978). 
The “great debate” about juvenile justice in British 
Columbia began with the Social Credit Party’s decision 
in 1969 to end direct commitment of juveniles to the 
Brannan Lake School for Boys and the Willingdon School 
for Girls. These commitments had to be made to the 
Superintendent of Child Welfare or to a Children’s Aid 
Society for placement in an appropriate child care re- 
source. This move was accompained by an effort to change 
the closed institutions to community treatment resources. 


The resulting debate is still going on and it appeared 
appropriate to review the history of juvenile justice in 
British Columbia to assist in identifying the issues and 
to provide a better perspective of the problem. The first 
stage began with the federal Juvenile Delinquents Act 
of 1908 proclaimed in 1910 in Vancouver and Victoria, 
which had been preceded by the British Columbia Re- 
formatory Act of 1890. In 1909, this latter Act was given 
the title, “Industrial Schools Act” and parallel legislation 
was passed in 1912 as “The Industrial Home for Girls 
Act.” The second stage began in the early 1950’s, which 
was aimed at professionalization of the schools and the 
introduction of professional teachers and other staff. The 
new juvenile justice policy of 1969-1972 was introduced 
by the Social Credit government. The juvenile justice 
policy of the New Democratic Party (N.D.P.) government 
in 1972-1975 placed even greater emphasis on community- 
based alternatives to institutionalization, since leaders 
in this party had had previous correctional experience. 
Under this regime, the Berger Commission supported this 
policy after a year’s study in 1974. When the Social Credit 
Party returned to power in December 1975, there was a 
return to the containment policy and greater use of in- 
stitutions. The conclusions of the article support the 
community-based alternatives to institutionalization and 
strict due process controls over commitment in cases that 
present a danger to society. 


“The Economic Approach to Crime,” by E.H. Warren, Jr. 
(October 1978). While economics has long played a role in 
the analysis of crime, it has remained largely undeveloped 
until the pioneering effort represented by Gary S. Becker’s 
“Crime and Punishment: An Economie Approach” in the 
Journal of Political Economy, March-April 1968. Many 
efforts at economic analysis of crime have since been 
published. The economic approach differs considerably 
from the approaches of other social and behavioral sci- 
ences, which has resulted in many sociologists, psycholo- 
gists, and criminologists to overlook the contributions of 
economics. Economics can be defined as the study of human 
choice in a world in which resources are limited in relation 
to human needs and wants. The economic analysis of 
crime refers to the individual’s decision process of whether 
or not to commit a crime for his own gain. Formulae are 
presented to measure the maximizing of satisfactions 
based on choosing one alternative over another. The opti- 
mal relationships between private benefit, private cost, so- 
cial cost, and level of criminal activity have been reduced 
to formulae and charts. Persons in low income groups tend 
to be in the criminal justice system more often than others 
because they can maximize their benefits through crime 
at relatively low private cost to a wealthier victim and 
low social cost, making criminal activity of optimum 
benefit. The economic approach to crime analysis would 
not be very helpful in explaining crimes of violence, but 
it can be of significant benefit in property crimes. The 
“best” approach to explanations of crime should involve 
several approaches that would include economics. 


PROBATION JOURNAL 


(England) 
Reviewed by HAROLD W. KELTON 


“Long-Term Imprisonment, a Three Dimensional Ap- 
proach,” by Gartree probation team (March 1978). One 
might assume from the title that this is a judgmental 
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work, but the authors, in their last sentence, explained 
that their purpose is merely one of trying to understand. 
Their approach is that long-term imprisonment is some- 
thing that is served, in a sense, not only by the prisoner 
but by his family and by institutional staff. Thus, the 
article explores long-term imprisonment from the stand- 
point of each of these three involved categories. While 
their analysis is clear and well structured, there is prob- 
ably nothing new here for students of the phenomenon 
of “institutionalization.” The pervading message is that 
to all parties alike—prisoners, families, and staff—the 
little universe of the prison becomes the guiding core of 
one’s life. Just as the prisoner is locked in for the night, 
so too are the families and staff symbolically, and in many 
tangible ways, unable to ever leave. The authors accom- 
plish their goal here inasmuch as prospective institution 
workers could achieve some preparation from reading this 
and other such materials. References to other sources are 
sprinkled throughout the article. 

“The Persistent Sexual Offender—Control and Rehabilita- 
tion,” by Roger Shaw (March 1978). Sexual offenders are, 
for Shaw, people who hurt other people or who engage 
in aberrations that cannot be tolerated. Such offenses are 
extremely damaging to those involved and to their fami- 
lies. Sex offenders are common, and a great many are 
imprisoned. Shaw’s theme, however, is that the present 
system, whether it be prison, parole, or probation, has 
little effect on the repeating sex offender. He notes that 
certain drugs, oestregen for example, can bring limited 
success in reducing sexual drive. More recently, the drug 
cyproterone acetate has been found to be a very effective 
“libido suppressant.” Drugs, however, are not enough. 
However, when offenders who agree to take the drug also 
agree to attend two group meetings each week, they are 
able to supplement their calmed libido with serious com- 
mitment to a change in lifestyle. One meeting with proba- 
tion officers is to “. . . internalize the need for regular 
taking of the drug, to examine guilt and to help the 
offender gain insight.” The second meeting is with female 
volunteers from which all authority figures are excluded. 
The purpose of this meeting is to “. . . help the individual 
advance into and deal with social situations rather than 
retreat from them into isolation.” 

A list of references follows. 


“Controlling Care,” by George Marshall (March 1978). 
Probation officers have always had some problems finding 
their precise role that lies somewhere between the dual 
mandates to control and to care. Aside from giving clear 
statement (once again) to the problem, Marshall does 
little to solve it. His attention here is given to an analyti- 
cal and philosophical examination of the “caring role.” The 
term “care” is becoming a bit frayed and perhaps solici- 
tude should replace it. People who profess to care, and 
indeed are paid to care, should be careful to understand 
exactly what it is they are doing. Probation officers who 
take over their client’s care—usurp it—may be satisfying 
their own needs and may be “physically destructive” to 
their client. Proper solicitude for a client leaves him with 
the freedom to choose an option and the responsibility to 
take an action. 

“The Balance of Necessity,” by Kenneth Howe (March 
1978). Management problems can be particularly acute in 
a rapidly expanding agency with a tradition, in the first 
place, of professional autonomy and strong resistance to 
hierarchies of power, status, and politics. Social workers 
instinctively resist the “menacing aspects” of management 
characterized by what might be called “class struggle,” 


staff polarization, networks of power, and the “corporate 
attitude of mind.” The way this is avoided is for manage- 
ment to enable—to serve the “main grade staff”—and to 
consider such interesting moves as accepting a “single 
salary scale.” This warning is offered by Howe almost in 
the form of an ultimatum. 

“Expectations of Probation (purely personal reflections),” 
by Alec Samuels, JP (March 1978). As a magistrate, bar- 
rister, and reader in law, Samuels confesses that it is in 
a “... vague and general sort of way ...” that he believes 
in probation, the probation service, and probation officers. 
Consequently, when he grants probation to an offender, 
it is all too often for the “wrong reason”’—that is “. .. 
personal gratification or rationalization or indecision or 
weakness...” Actually, Samuels in these “purely personal 
reflections” is pronouncing just the opposite idea. The 
somewhat irrational factors of humanity, compassion, and 
hope constitute the really valid basis for probation. Even 
when granted on such thin premise, probation will usually 
work but when it doesn’t, it has the built-in machinery for 
taking another course. 

“The Probation Service and Sentencing,’ by David 
Mathieson (March 1978). This short work and following 
references are a fine resource for anyone wishing the basic 
history and data for the British Probation Service (for 
example: Missionaries introduced social work into the 
Court system in 1876; in 1976, 215,049 social inquiry re- 
ports were prepared). But, this only serves to introduce 
Mathieson’s thesis, which is, that probation officers are 
substantially increasing (in Britain) their role in the 
sentencing process and as they do so, there is a “... 
blurring of boundaries between social work and judicial 
roles.” These boundaries, says Mathieson, must be kept 
distinct if the Probation Service is to remain a caring so- 
cial work and bearer of the human face in the judicial 
process. Thus, he proposes that the judiciary be recognized 
as the “dominant partner” calling on the Probation Service 
for expert advice in regards to treatment options and that 
social inquiry reports (presentences) and the recommenda- 
tion of probation officers be conserved for those cases 
where imprisonment is not an option. 

A list of references follows. 

“The Divorce Experience,’ by Daphne Scarr (March 
1978). The real problem with divorce is the children. Our 
adversarial tradition that entrenches parents in opposite 
camps prepared to do battle over their rights using their 
children as bargaining pieces depends heavily on some 
fallacious assumptions. It is assumed that there is a guilty 
or inferior party, that divorce negotiations must be clan- 
destine and preclude the children, that custody of brothers 
and sisters must not be divided, that the mother makes 
the best custodian of daughters and younger children, and 
that visitation by the “guilty” parent unsettles the chil- 
dren. All of this, says Secarr, is no longer valid, and 
divorced parents, given information, guidance, and coun- 
seling, can make capable, joint arrangements for the 
custody and welfare of their children. In this article, Scarr 
is reporting on the Domestic Relations Branch of a Proba- 
tion Office she observed while visiting the United States. 
This office, apparently located in Hennipin County, Min- 
nesota, features three weekly counseling sessions for par- 
ticipants of the “divorce experience” and provides such 
material as a paperback for use of their children: The 
Boys’ and Girls’ Book About Divorce by Richard Gardner. 
Such programs can help to break up the old pattern of 
lengthy, bitter, and traumatic conflict. 
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Reviewed by GEORGE I. DIFFENBAUCHER 


“A Response to Substance Abuse in New York State,” by 
Louis J. Lefkowitz (Summer 1978). The late 19th century, 
with its intensified industrialization, urbanization, and 
“enlightenment” witnessed the beginning of New York 
State’s legislation in the illicit drug area. Apparent pro- 
gress in the social, medical, and legal fields was the genesis 
of an awareness of a need to address a newly growing 
problem of drug abuse. Since that time, the patterns of 
law enforcement and treatment have been intertwined 
among the legislative, judicial and executive branches. 

Acting in the face of tremendous opposition in 1973, 
Governor Rockefeller introduced New York’s current 
“toughest” law. The massive overhaul took effect on Sep- 
tember 1, 1973, requiring changes in other statutes as 
well. Substantially, that is the current posture of New 
York law to date. How effective this new strong approach 
has been is subject to question. 

In 1972, about 11 percent of felony drug arrests resulted 
in a prison or jail sentence in superior court; in early 1976, 
the proportion was an identical 11 percent. The problems 
in the court system also rose significantly as a result of 
the new law. Even with the creation of many new narcotic 
judges to cope with the increased caseload, dilatory tactics 
on the part of defendants facing life sentences were bur- 
densome to the courts. Jurors were reluctant to convict in 
a life sentencing situation. Despite an additional 31 judges 
in New York City Supreme Courts, the average time to 
process a drug case increased, and by 1976 had doubled, 
resulting in a steady backlog of over 2,600 cases. De- 
fendants who would heretofore plea bargain now de- 
manded trials, incurring 211 jury trials in the first half 
of 1976 as compared with 166 in all of 1972. The feature 
of the law granting the $1,000 payment started with over 
1,000 tips per month. After screening, one-tenth were 
referred to the police, and in the first year, one person 
received such a reward. 

Doubtless, the major premise of the 1973 law was to 
reduce directly or indirectly the rate of drug-induced 
crime. Research in this area however, showed that addicts 
committing crimes had done so even before having become 
addicted. The usual property crimes associated with ad- 
dicted when measured by the FBI during the years 1978 
to 1975 revealed that the average increase in New York, 
as compared with neighboring states New Jersey, Penn- 
sylvania and Maryland, was virtually identical. Those 
states did not have a counterpart of New York’s street 
structure, and the conclusion reached here would indicate 
that drug use is only one cause of crime, with some others 
being unemployment, low income, and social disorganiza- 
tion. 

Marihuana.—The 1973 major law, already discussed, 
provided stringent penalties regarding marihuana. Yet, 
after several attempts, on July 29, 1977, a relaxation of 
penalties with respect to possession was enacted. The 
use of the drug now is more open and casual than ever. 
Perhaps families, unable, able, or, perhaps unwilling to 
cope with the problem have decided to halt their fight. It 
is not an uncommon event to see young people smoking 
pot on the street, or to smell the aroma in a movie theater. 
Perhaps the direction that New York has taken with 
respect to the penalties involving marihuana possession is 


an outgrowth of a rethinking throughout the country. At 
the meeting of the American Medical Association and the 
American Bar Association held jointly in Chicago on 
November 13, 1977, they called for the elimination of 
criminal penalties for possession of small amounts of 
marihuana. 


Conclusion.—What direction should we now take is the 
natural question. Most experts are presently inclined to 
consider not the drug, but drugs as a symptom of the 
individual needs that produce a search for a clinical 
crutch. We cannot isolate drug abuse as solely a medical 
problem or a criminal one, but must now recognize that 
its roots derive from a multiplicity of causes. Unemploy- 
ment, poor education, unfit housing, family breakdown, 
lack of skills, indolence, heiplessness; all contribute and 
must be dealt with individually. 

We have arrived at a many-faceted problem. Experience 
has shown us that a singular approach is a feeble notion 
for all those we have historically placed in one class. We 
must now look to the components of the problem facing 
the individual and attempt, utilizing all our resources, 
those both tried and untried, to start afresh: a massive— 
but absolutely essential—undertaking. 

“Marihuana and Florida Law,” by Robert L. Shevin 
(Summer 1978). Drug use and abuse have been an integral 
part of society since time immemorial. The Bible provides 
some of the first recorded accounts of episodic drinking 
while other ancient sources contain descriptions of man’s 
use and abuse of roots, herbs, and mushrooms. Marihuana 
has been used worldwide for centuries. It has been readily 
available and used in this country throughout the 20th 
century. Despite the fact that marihuana has been used 
for centuries, it has become a major issue only in the last 
few decades. 

Once drug use and abuse migrated from the inner cities 
to the suburbs the results were predictable: 

— Special law enforcement agencies were established 
throughout the country and given the euphemistic mission 
of “supply reduction.” 

— The Special Action Office and the National Institute 
on Drug Abuse were established to provide leadership 
and coordination to the rehabilitation field. 

— A multi-hundred million dollar drug rehabilitation 
industry was spawned and given the euphemistic mission 
of “demand reduction.” 

The experience of the past decades leads me to two 
conclusions about society and drug use: 

First, as long as drug's are primarily used by inner city 
populations, society at large will ignore the problem de- 
spite the awful toll of human misery exacted. 

Second, society at large is unwilling to pay the price 
to control drug use; and, thus will act to decriminalize 
or legalize drug's. 

The battle over marihuana is but a small skirmish in 
the evolution of public policy regarding drug usage. The 
real issues are not what drugs are legal or illegal, de- 
criminalized or criminalized. The real issue is whether 
we as society are capable or willing to establish true 
public policy regarding drugs. In developing true public 
policy several questions must be answered: 

— To what degree can or should society legislate per- 
sonal conduct? 

— What rights does society have to stigmatize private 
conduct? 

— What price is society willing to pay for the luxury 
of drug abuse? 

In 1977, the case of Murphy v. State of Florida, con- 
solidated challenge to the constitutionality of chapter 893 
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of the Florida Statutes as related to marihuana, was 
filed in the Supreme Court of the State of Florida. In 
their brief, the appellants argued against chapter 893 
on several grounds, among them: (1) By prohibiting the 
private possession of marihuana for personal use, Florida 
is in violation of appellant’s fundamental constitutional 
rights to privacy and liberty as guaranteed by the fourth, 
ninth and fourteenth amendments of the Constitution. 
(2) By prohibiting private possession for personal use, 
the State of Florida violates the appellant’s fundamental 
right to alter their consciousness as embodied by the ninth 
amendment of the Constitution. (3) By prohibiting the 
private possession of marihuana for personal use, the 
State of Florida violates appellant’s protections afforded 
against affliction of cruel or unusual punishment as guar- 
anteed by the eighth amendment of the Constitution. (4) 
By prohibiting the private possession of marihuana for 
personal use, the State of Florida violates appellant’s 


rights to equal protection of the law as guaranteed by the 
fourth amendment of the Constitution. 

The State’s position on all points raised by the appel- 
lant was affirmed. While there have been considerable 
legal challenges, the most interesting ideas regarding 
marihuana are coming from the State Legislature. Two 
proposals in recent years are of particular interest. Under 
one proposal, it would be legal for individuals to grow 
within the privacy of their own home up to five marihuana 
plants. Under a second proposal, possession of up to an 
ounce of marihuana would be decriminalized to a mis- 
demeanor of the first degree. 

In the future, I would expect to see two, possibly con- 
tradictory, trends. First, personal possession of small 
amounts of marihuana will be further decriminalized. 
Second, penalties asociated with trafficking in large 
amounts of marihuana will be substantially increased. 
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Sentencing Policy Toward Young Offenders 


Confronting Youth Crime. Report of the Twen- 
tieth Century Fund Task Force on Sentencing 
Policy Toward Young Offenders. Background 
paper by Franklin E. Zimring. New York: 
Holmes & Meier Publishers, Inc., 1978. Pp. 120. 
$12.50. 


Confronting Youth Crime was produced by a Task 
Force on Sentencing Policy toward Young Offenders, con- 
vened by the Trustees of the Twentieth Century Fund, 
Inc. The objective was to develop a sentencing policy that 
would be “both coherent and innovative.” 

The Task Force’s recommendations deal with two classes 
of offender—the juvenile court offender (17 years and 
younger) and the young offender, (21 years and under). 
The recommendations are not particularly innovative since 
they resemble present juvenile and young offender sen- 
tencing’ practices in other states, particularly those of 
California. A summary version of the recommendations 

(1.) Juvenile court jurisdiction should extend to all 
criminal acts committed before an accused’s 18th birthday. 

(2.) A special class of “young offenders” should be 
established, composed of persons 18 to 21 years of age 
(offense committed before the 21st birthday). Such offend- 
ers should receive special handling in the criminal court. 

(3.) The system of sentencing for both juvenile and 
youthful offenders should be one in which the legislature 
fixes the maximum period of confinement, the judge retains 
discretion to mitigate the penalty, and the correctional 
authority determines the exact release date short of the 
maximum. 

(4.) Extremely serious juvenile offenders should be 
transferred to the criminal court. Such cases would then 
have the same status as the young offenders 18 to 21. 

(5.) The juvenile courts should retain jurisdiction over 
all juvenile defendants accused of a property offense. 
There should be a 1-year limit on custodial confinement 
for a property offense. 


(6.) The maximum sentence in custodial confinement 
for young offenders convicted of a property offense should 
be 2% years. 

(7.) Three classes of violent offenders were defined— 
least, more, and most serious. Maximum sentences for 
violent juvenile offenders should be 18 months, 2 years, 
and 2% years respectively for each class. 

(8.) Maximum sentences for violent young offenders 
should be significantly lower than those for adults con- 
victed of comparable crimes. The Task Force was divided 
on the question of whether offenders under age 21 should 
be subject to sentences of over 5 years for any crime short 
of murder. 

(9.) In the case of murder, the recommended minimum 
sanctions would be 18 months of confinement for offenders 
under 18, and 3 years for the 18 to 21 year old. 

Two members of the 15-member Task Force made dis- 
sents. The major reason for the dissents was that the 
Task Force’s recommendations did not deal sternly enough 
with the youthful offender—that the recommendations con- 
tinued a pattern of leniency at a time when the prevailing 
view was that young people should be held accountable 
for their acts. The arguments of the dissenting members 
may be as pursuasive as those of the Task Force as a 
whole. It depends on the reader’s point of view. 

The report also includes a background paper prepared 
by Franklin E. Zimring, the Task Force’s rapporteur, to 
serve as a framework for the committee’s deliberations. It 
is difficult to see how the recommendations grew out of or 
related to the facts about youth crime presented in thig 
paper. Chapter 1 of the Background Paper presents the 
basic facts—adolescents are disproportionately involved 
in crime; youth crime occurs more often in cities than 
nonurban areas, more among low social status people, 
and more among minority youths. This reviewer feels 
that possibly the most interesting footnote dissent was 
made by Sister M. Isolina Ferre (page 20), who criticized 
the Task Force for failing to note that the justice system 
is largely in the hands of the white community while those 
affected are mostly minority people—and that the Task 
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Force made no recommendations about bringing Black and 
Hispanic persons into the administration of the criminal 
justice system. The reviewer feels that this criticism is 
valid. It is very difficult and probably impossible to have 
“candor and consistency” in sentencing policy if minority 
groups are grossly underrepresented in the administration 
of that policy. The Task Force should have considered this 
matter. 

In conclusion, this is a well-written, thoughtful, and 
moderate report. The Task Force recommends that the 
administration of justice for young persons be continued 
along present lines. Yes, we should keep the juvenile 
court—for those 17 years and under. Further, we should 
extend juvenile court principles to young offenders—those 
18 through 20. Although favoring the principle that the 
degree of punishment should be proportional to the seri- 
ousness of the offense, the Task Force recommends that 
the judge retain his discretion to determine if the offender 
should be incarcerated and for how long, and that the 
correctional authority retain its power to select a release 
date. 


Sacramento, Calif. KEITH S. GRIFFITHS 


Felony Disposition Process in Criminal Courts 


Felony Justice: An Organizational Analysis of 
Criminal Courts. By James Eisenstein and 
Herbert Jacob. Boston: Little, Brown and Com- 
pany, 1978. Pp. 311. $5.95. 

This book by two distinguished political scientists de- 
scribes and analyzes felony disposition processes in the 
criminal courts of Baltimore, Chicago, and Detroit during 
1972 and 1973. The data the authors collected demonstrate 
the inadequacy of traditional single-factor theories relat- 
ing alleged crimes or criminals to the incidence and se- 
verity of punishment. As an alternative to these theories, 
the authors suggest an elaborated notion of the courtroom 
work group to account for differences within and between 
jurisdictions in the fates of persons arrested on suspicion 
of felonies. 

As might be expected in such a complex and difficult 
field, the authors’ critical contributions are better founded 
than the alternative theory they offer. Nevertheless, they 
have done an excellent job in describing the context and 
flow of court processes in these three cities, and they have 
provided extensive, complicated statistical analyses of 
their data. 

The authors are particularly concerned with debunking 
common myths about the determinants of criminal convic- 
tions and sentences. For example, they argue that race is 
not a determining factor in conviction rates or sentence 
lengths in any of the cities studied. Similarly, the cor- 
rectional philosophies of different judges appear to de- 
termine differences in sentences only insofar as other 
characteristics of courtroom organization allow judicial 
discretion to operate; in the cases under consideration, 
other characteristics of courtroom work group composition 
appear to be more important than the identity of the judge 
in determining the incidence or duration of prison sen- 
tences. And as a third example, the authors show that 
defendants unable to make bail are not always at more 
risk of severe treatment at the time of trial than defend- 
ants who have managed to remain outside of jail between 
arraignment and trial. Again, other characteristics of 
courtroom organization—which the authors lump gener- 
ally under the heading of “ecology”—interact with this 
factor, as with all others, in determining the final result. 

One of the book’s strongest features is its narrative 


description of a “typical” armed robbery suspect’s pro- 
gress from arrest to disposition in each city. The authors 
skillfully portray the political and professional back- 
grounds of the major members of the courtroom work 
group: the judge, the prosecutor, and the defense attorney. 
The reader gains a clear picture of the degree and quality 
of organization that characterize the process, from arrest 
and arraignment through trial, verdict, and sentence. The 
authors pay special attention to the circumstances that 
promote or frustrate active plea bargaining, but relative 
little attention to the conditions that determine the inci- 
dence or conditions of probation. 

The second half of the book is devoted to elaborate 
quantitative analyses of case samples taken from each 
city. The authors faced several serious technical problems 
in collecting the data and then fitting them into the as- 
sumptions required by the multiple regression and multiple 
discriminant function models that were employed. To give 
but one example, the variable the authors call “strength 
of evidence” is an additive composite of several qualita- 
tively very dissimilar items. One cannot rest easy with 
the conclusions about the importance of “strength of 
evidence” as the authors have operationalized this im- 
portant idea. 

Readers who are not adept with statistics will find the 
quantitative portion of the book quite difficult. Readers 
who are adept will experience frustration with several 
features of the analyses, including the frequent use of 
percentages based on different portions of the total sam- 
ples: it is not always clear what portion of the data base 
is being used in the various tables to make the several 
points under consideration. The authors have uncovered 
so many tantalizing facts and have attempted to assess 
the reliability of their findings with such sophisticated 
measures, that the reader can get lost in a sea of asser- 
tions and justifications based on obscure statistical devices. 
This problem may be inevitable, given the complexity of 
the causal networks operating in the felony disposition 
process. The authors are aware of this, and they do not 
make unreasonable claims about the explanatory power of 
their view of courtroom ecology. Nevertheless, the second 
half of the book is not as satisfying, in either a literary or 
a scientific sense, as the earlier narrative descriptions. 

Finally, in regard to explicit policy or normative con- 
siderations, the authors remain uncommitted. At the very 
end of the book they describe a system of stable courtroom 
work group organization that would, by their theory, 
enhance the incidence of plea bargaining. They do not, 
however, argue that this system is preferable to some 
other one. The authors leave normative conclusions to the 
readers. 


Washington, D.C. GORDON BERMANT 


Prison Rules Behind a Barrier of Secrecy 


Prison Secrets. London: Radical Alternatives 
to Prison and National Council for Civil Liberties, 
1978. Pp. 98. 1 pound, 25 new pence. 

This book’s theme is the system of regulations and 
bureaucratic procedures, which the authors allege, combine 
to shroud the United Kingdom prisons in a web of secrecy. 
Doctors Cohen and Taylor define two specific areas for 
investigation; firstly, the implications of the Official Se- 
crets Act, which they say, is used to prevent the spread 
of information about prisons to the outside world; and 
secondly, the internal rules which permeate the internal 
organization of prisons, and the consequences of these 
on the prisoners. 
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At the beginning of the 20th century, the Official Seerets 
Act was introduced, primarily to prevent the passing of 
state secrets to hostile alien countries. It is debatable 
whether this archaic legislation has been successful in this 
respect, but what has happened is that the Act has been 
used throughout the century to restrict public knowledge 
on various social issues, because the dissemination of 
information on government decisions and policies has been 
restricted in matters quite unrelated to those of state 
security. One area, about which the Act has helped to 
ensure that the UK public remains generally ignorant is 
the prison system. Researchers, journalists, current and 
ex-employees, (although they are not mentioned in the 
book, this list could also include probation officers, who 
staff the welfare departments of UK prisons) can have 
their comments and opinions which are based on first hand 
experience, blocked by the threat of prosecution under 
the Official Secrets Act. The Home Office is the government 
department responsible for prisons, and justifies much 
secrecy on the grounds of security, but the publication of 
data which would prove politically embarrassing is also 
prevented. 

The book is not restricted to this one piece of legisla- 
tion, and the authors also investigate the apparatus of 
secrecy which has spread into the prison bureaucracy 
itself, and conclude that those to suffer most, as a result, 
are the prisoners themselves. Several hundred rules, to 
which prisoners’ access is severely restricted, and the 
very legality of which can be questioned, extend to all 
areas of inmates’ lives, and seriously hamper their daily 
existence, in such important respects as contact with 
families, and access to legal advice. The prison medical 
service is also involved in the apparatus of secrecy. The 
authors emphasise that the service is responsible only to 
the Home Office, and not to any recognised medical au- 
thority. This, it is suggested, can lead to serious abuse, 
about which the public remain unaware, including in- 
adequate treatment of prisoners, and also the use of drugs 
for “management” as opposed to “medical” purposes, such 
as the drugging of so-called troublesome inmates. 

Cohen and Taylor readily admit that many countries 
have prisons which are far more evil. However, imprison- 
ment in the UK can be a destructive, and if not inhuman, 
then certainly an often dehumanising experience. The se- 
crecy which surrounds the prison system helps perpetuate 
a frequently inadequate system. This challenging book 
contains specific recommendations, which if implemented, 
could go some way towards rectifying this present state 
of affairs. They would ensure the basic human rights of 
prisoners, and just as importantly, ensure that the public 
were more aware of conditions in the UK prisons. 


Manchester, England MARTIN BAGGOLEY 


Behind the Walls of a Maximum Security Prison 


A Prison and « Prisoner. By Susan Sheehan. 
Boston, Massachusettes: Houghton Mifflin Com- 
pany, 1978. Pp. 275. $10.95. 

Susan Sheehan’s title, A Prison and a Prisoner, is very 
simplistic. The book, however, very accurately describes 
in graphic detail the complex workings of a maximum 
security state prison. 

Contemporary books on prisons are usually written by 
prisoners, or less often by prison staff members. Susan 
Sheehan is neither. She is a writer for The New Yorker 
magazine, who spent almost 2 years observing every aspect 
of the Green Haven Correctional Facility in Stormville, 
New York. 


Much credit for the book should be given to New York’s 
Department of Correctional Services for allowing Ms. 
Sheehan to observe Green Haven as she did. Ms. Sheehan 
states, “I was taken to every part of Green Haven I 
asked to see at a moment’s notice. I was able to spend 
countless 16-hour days (and an occasional 24-hour day) 
there. I was permitted to interview prisoners on their tiers 
and in their cells, a floor or two from the nearest guard. 
Without the proper combination of the department's co- 
operation and welcome neglect, it would have been impos- 
sible to do this book the way I thought it should be done.” 

A Prison and a Prisoner is an extremely interesting 
book which paints a vivid picture of the complicated work- 
ings of a maximum security prison. 

The first part of the book is an overview of New York’s 
entire prison system, focusing primarily on Green Haven 
Correctional Facility. Ms. Sheehan cites general statistics, 
as well as eluborating on rarely published figures. For 
example, although there are about two-million blacks and 
an equal number of Jews in New York, out of a population 
of roughly 1,855 men at Green Haven, about half of them 
are black, and only about 30 of them are Jewish. 

Ms. Sheehan does an excellent job of illustrating the 
different viewpoints of both guards and prisoners. 

For example, “to the guards, the various people who 
come to Green Haven in behalf of the prisoners have their 
sympathies in the wrong place. The guards sympathize 
with the victims of the prisoners’ crimes and think that 
everyone else should, too. They are repelled by female vol- 
unteers who come to Green Haven from Bard and other 
nearby colleges, braless and with REMEMBER ATTICA 
buttons pinned to their blouses. The guards refer to these 
young women as ‘the liberal bitches from Bard.’ If one of 
these volunteers falls in love with a prisoner and is seen 
embracing him in the visiting room, as sometimes happens, 
the repugnance of the guards is intensified—particularly 
if the volunteer is white and the prisoner is black. A 
favorite form of needling practiced by the guards in 1977 
was to ask visitors, ‘What’s the name of the man who was 
executed by firing squad in Utah?’ The visitors would al- 
most always answer, ‘Gary Gilmore.’ The guards would 
then ask, ‘What are the names of the two college students 
Gilmore killed?’ The visitors almost never knew.” 

From the outlook of the prisoner, Ms. Sheehan concen- 
trates on the viewpoint of one inmate at Green Haven, 
George Malinow. Malinow (not his real name) describes 
himself as a professional criminal. Ms. Sheehan mentions, 
“it would probably be more accurate to describe him as 
a professional prisoner. He has been behind bars all but 
three of the last thirty-nine years. He was first sent to 
prison in 1938; he was released in 1942 and remained at 
liberty for almost twenty months. When he was next 
released from prison, in 1952, after serving nine years, 
he stayed out for about sixteen months. He was arrested 
again in October 1953, convicted some months later, and 
eventually sent back to prison for thirteen years. When 
he was last released, in 1966, he stayed out seven weeks to 
the day.” 

The second part of the book is a detailed history of 
Malinow’s life. Malinow’s views and personal stories are 
throughout the book. “Although Malinow hates, as a mat- 
ter of general principle, to agree with the guards about 
much of anything, he does in one instance. He believes 
that punishment should be taken manfully. He says, as 
the guards so often do, ‘If you can’t do the time, don’t 
commit the crime.’ ” 

One of the finer points of A Prison and a Prisoner is 
the neutral position Ms. Shechan maintains throughout 
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the book. She does not take any sides, or offer any solu- 
tions. 

The result of this neutrality is an unbiased look at the 
workings of a modern maximum security penal institution. 
As well as being informative reading for those who have 
never seen the inside of a prison, it is also an excellent 
book for those who work in corrections. Seeing oneself 
in the eyes of others can be a surprising experience. 

San Diego State University JOEL LOUIS GOODMAN 


Introductory Overview of the Administration 
of Criminal Justice in America 


Modern Criminal Justice. By Jack Wright, Jr., 
and Peter W. Lewis. New York: McGraw-Hill! 
Book Company, 1978. Pp. 338. $13.95. 

This is a book which, apart from occasional typographi- 
cal errors and some rather odd photographs which might 
usefully have been replaced by diagrams to clarify some 
of the complex structures with which the work deals, is 
very well produced. The aim of the book, which it largely 
fulfills, is to provide an introductory overview of the 
criminal justice system. This overview is enhanced by a 
good deal of discussion of issues concerning the definitions 
of crime and the development of agencies to deal with it. 
Arguments for and against the most important theoretical 
approaches are clearly presented and given impartial 
treatment. In addition, the work is further strengthened 
by a clear description of the historical development of the 
criminal justice system together with a comprehensive 
presentation of influential case law and relevant statutes. 

The book is in two parts, the first carries the title: the 
Nature of Crime in America. This section has three com- 
ponents: the first four chapters really deal with the nom- 
inal topic and are followed by seven chapters elaborating 
matters such as Law Enforcement in America; Bail; The 
Grand Jury; The Administration of Justice; The Right 
to Counsel and other Assistance; The Criminal Trial; and 
Additional Constitutional Guarantees at Trial. 

In the four chapters which really deal with the nature 
of crime, coverage is given to the philosophical under- 
pinning's of the definition of crime and an examination of 
much conventional wisdom, including sensitive and some- 
times provocative views regarding drugs, prostitution and 
organized crime. For example, Professor Mannie, in his 
chapter on organized crime, sees it as “pretty much in 
harmony with the practices of a free enterprise ideology 

. its services are desired by a substantial portion of 
the public,” and, “common values such as seeking prefer- 
ential treatment through financial influence . .. seem to 
be shared by both the public and organized criminals.” 
Professor Mannle is critical of the Task Force Report: 
Organized Crime of 1967 and puts the whole issue of 
organized crime into context by putting alongside it the 
“legitimate” actions of monopolies, especially those in the 
drug industry whose activities “smack of corporate crimi- 
nal alliances ... and criminal alliance between physicians 
and drug companies.” 

The chapter on Bail clearly highlights the inequalities 
of present practice where, as in other areas of the criminal 
justice system, “some are more equal than others.” The 
definitive chapter on The Grand Jury gives information 
which does not seem to be readily available elsewhere and 
raises a number of legitimate concerns, e.g., the power of 
the prosecution, the lack of procedural and constitutional 
safeguards for witnesses, and the denial of right to 
counsel. 

The second part of the book concentrates on plea bar- 


gaining, sentencing, appeals, postconviction remedies, and 
the correctional process. The final chapter is particularly 
useful as it contains a good deal of recent material re- 
garding the constitutional rights of convicted offenders. 

This is a very readable book which combines erudition 
and much useful resource material, the whole of it light- 
ened by a good sense of humour and pertinent anecdotes. 
It is a work which will be of use to students, teachers 
and workers in any part of the criminal justice system, 
and one which I expect will be retained for general refer- 
ence when its readers have progressed beyond the need for 
an introduction to the subject. 


Leeds, England FRED G. PERRY 


Law for the Non-Lawyer Professional 


Constitutional Law for Criminal Justice. By 
George T. Felkenes. Englewood Cliffs, N.J.: 
Prentice-Hall, Inc., 1978. Pp. 456. 

The intended reader of this book is what the author 
identifies as “the criminal justice student.” The book’s 
style and content make it clear that category does not 
include students in a law school; for the content consist- 
ently oversimplifies the law, and the style is the content’s 
servant. Whether the book is a useful tool for other stu- 
dents of “constitutional law for criminal justice” is per- 
haps the central question raised by this addition to the 
already overburdened body of literature in the field. 

The first four chapters provide a historical overview 
of constitutional history and issues, which is a euphemism 
for surface-skimming. Special attention is devoted to some 
facets of the judiciai review controversy, the nature of 
the Federal system, and the expansion of the commerce 
power. There follow four chapters on “The Civil versus 
Military Conflict,” First Amendment Rights, Equal Pro- 
tection, and “Other Fundamental Rights,” which seem to 
comprehend nothing but privacy, travel, and franchise 
rights. Not until chapter nine on the fourth amendment 
do we find direct involvement with those expectations 
raised by the book’s title. That chapter is followed by 
others on the fifth, sixth, and eighth amendments, and 
three closing chapters on Juvenile Procedures, Plea Bar- 
gaining, and Corrections. 

Generally, each chapter includes a brief introduction to 
the subject considered, a cursory summation of fact pat- 
terns from which the cases emerged; then those cases are 
quoted at length, not always relevantly. By far the best 
narrative material in the book—the cases excepted—is 
found in the first 15 pages of the chapter on Corrections, 
which the author tells us in a footnote is “freely extracted 
from the National Advisory Commission on Criminal 
Justice Standards and Goals.” That source is now at least 
6 years old, and only one Supreme Court corrections case 
decided later than 1972 is even mentioned. In the interim, 
changes which cannot be ignored by serious students have 
made their impact on the system, and on some of its pre- 
viously untested assumptions. At the end of each chapter, 
the author lists a few questions for classroom or seminar 
discussion, some of which raise important issues. 

Felkenes tells us, in his Preface, that he wrote this book 
because “there is a need in the criminal justice and social 
behavioral science fields for a comprehensive text on the 
constitution ... a text that develops the Constitutional 
aspects of criminal law and procedure... a text with a 
logical, historically accurate and understandable sequence 
of Constitutional development . . . including only those 


cases that properly illustrate the points of law being 
covered.” But no book on so important a subject should 
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be written solely because an author perceives an unmet 
need. Considerably more is required. 

To meet that need—for nonlawyer professionals in the 
criminal justice arena, or for graduate students preparing 
themselves for specific criminal justice careers, or for 
college students considering career options in the criminal 
justice field—such a book, minimally, would have to deal 
with the law more substantively, and with its complex of 
social-political-cultural-ethical contexts more insightfully 
than Felkenes has succeeded in doing. His book can, how- 
ever, be useful in all those learning situations if the teach- 
ers who select it for their classes or seminars will identify 
it to their students accurately as an introductory outline 
of the material which should be covered in any competent 
study of the criminal justice system as it relates to the 
Constitution. 

The book contains a short index, a table of cited cases, 
and the full text of the U.S. Constitution. These aids— 
along with the table of contents—will increase the book’s 
usefulness for students and teachers who need and want 
a sense of direction into territory which the book itself 
does not explore. 

Seaton Hall Law School 

Newark, N.J. 


LAWRENCE BERSHAD 


Role Misperceptions in the Parole Process 


Surveillance and Service in Parole: A Report 
of the Parole Action Study. By Professor Elliot 
Studt. U.S. Department of Justice, Bureau of 
Prisons, National Institute of Corrections, 1973. 
Pp. 229 (paper). 

It is a pleasure to see a detailed participant-observation 
style study in this day of high-powered computerized 
analyses of great mountains of data. Professor Studt’s 
work is “a process” study which carefully details and 
explains the relationship between the parole agent and 
the parolee in the context of a “technology of helping.” 
The study depicts well the limited impact parole agents 
have on parolees, and the various forces with which pa- 
rolees must contend. Over 350 male parolees and 70 parole 
agents were interviewed or observed in the study. The 
predominant style of the study was participant observa- 
tion and focused interviewing as well as some small sur- 
veys to supplement findings from observations and inter- 
views. An effort was made “to understand the experiences 
of those actually engaged in parole action in terms of 
their perceptions of what was going on and the human 
meanings it had for them” (page 206). The larger goal 
was to explain the problems inherent in “making parole” 
from the perspective of representatives of the organiza- 
tional system designed to apply the technology of parole— 
in this case the California Division of Parole and Com- 
munity Services of the California Department of Correc- 
tions. 

As Professor Studt peels back the layers of interaction 
surrounding the relationships between agent and parolee, 
agent and agency, agent and community, parolee and 
community, and parolee and agency, the interaction di- 
lemmas in the relationship roles become clearer and pose 
significant questions. The parolee is coping with the com- 
munity as an outsider and with parole agency rules and 
regulations as interpreted by the agent, and the agent is 
coping with the private world of his work and the public 
world of the bureaucracy/agency which provides policy 
controls and procedural regulations which cause trouble 
for him and for the parolee. What kinds of problem- 
solving can occur under these conditions? What is reinte- 


gration? And can the agent really help—or must others? 

Due to the interfering needs of agent and parolee the 
role of the agent in problem-solving is seen as sporadic, 
even “haphazard.” That is, the parolee wants and needs 
support and help—very specific help—in returning to the 
community, but the agent has few real resources for pro- 
viding the required help and more importantly is assigned 
the roles of surveillance and the related information gath- 


ering, coupled with rule interpretation, granting of per- ‘ 


missions and the possible use of parole revocation. The 
divergent needs of the actors impede constructive inter- 
action and result in a very bleak picture of parole as a 
genuine device for helping the parolee through the very 
difficult process of community reentry. 

Professor Studt attempts to document systematic differ- 
ences in role perception between the agent and the parolee 
in order to suggest ways of improving parole technology. 
(The framework of parole as a “technology” provides a 
useful tool for the analysis which could be well used in 
the examination of many areas of corrections service 
delivery.) Differences in role perception are defined in 
various styles of relationships established between the 
agent and parolee: guardian-ward, supervisor-subordinate, 
and insider-outsider. The agent is usually cast in the role 
of guardian or supervisor in carrying out the activities 
of the office, while the parolee opts for less interference 
with his or her life and more help from the agent in terms 
of getting “inside” the system—such as breaking down 
job barriers and helping deal with social agencies which 
can provide needed services. However, the agent provides 
more control than help, and the parolee needs more help 
than control. Data are presented to document this situa- 
tion. The agent and the parolee not only misperceive the 
interaction which is going on, but they share divergent 
perspectives on what should be occurring. Accurate defi- 
nition of these relationships becomes more difficult when 
the adaptations of the agent to the job are considered. 
When first employed many assume an idealized or “naive” 
role which results in a “toughening up” period in response 
to first mistakes (and peer ridicule) and eventually a 
“mellowing” period which represents the overall agent 
work style. 

Through the use of a useful statistic called the “coeffi- 
cient of perception” Studt shows where agent-parolee mis- 
perceptions occur. For those events perceived as causing 
trouble for the parolee, agents tended to overreport “minor 
moral lapses” as though they warranted potential return 
to prison, such as “living with a girl friend, bad associates, 
family problems, or drinking” (page 185, Table 8). Agree- 
ment was found in those areas where law violations were 
occurring. Overall, however, there is the suggestion that 
agents tend to be the most misperceptive. Studt shows 
“extensive overreporting by agents of help with personal 
problems,” not extensive underreporting by parolees of 
the receipt of help. This finding may cast doubt on some 
of the other data reported since parolees mostly remem- 
bered “practical and specific” actions by the agent. The 
data acknowledged to be the weakest in the book (page 
177, Table 7) are used to support the conclusion that 
parole agents do not perceive the handicaps involved in 
being on parole. However, data previously presented docu- 
ment substantial agreement between agents and parolees 
that the kinds of help given are those which “fall easily 
into the insider-outsider model of helping, involving the 
agent either in status-clearance activities, opening doors, 
or providing ‘know-how’ ” (pages 171 and 173, Table 6). 

All of this aside, it may well be true that parole agents 
“evidence a singular unawareness of specific instances of 
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handicaps occurring in their caseloads” (p. 178). How- 
ever, there is no indication of which types of agents might 
actually have an awareness of handicaps to parolees (i.e, 
what role types are they) and how well these agents 
might handle their parolees’ needs in relalion to those 
agents who do misperceive the situation. Clearly, the data 
base was not large enough to make such comparisons, and 
the conclusions of the study do not recommend the better 
matching of agents to parolees, or even better training 
to overcome the problem. 

The most important aspect of the study is the inference 
that surveillance is of limited value in parole supervision. 
The data show that the information leading to a revoca- 
tion report was supplied by other agencies in &4 percent 
of the cases. Therefore, surveillance could be reduced along 
with its requirement for information gathering, all of 
which result in the establishment of the “context of suspi- 
cion.”’ (In this sense it should be noted that police account 
for only about 20 percent of all arrests, which means that 
a detection rate of 16 percent on only 8 hours a day 
coverage might be considered quite good.) 

With the surveillance role out of the way the agent 
would be free to be a broker of services, provided there 
was administrative (and presumably public) support for 
this role. Basic income and “reestablishment” costs would 
be provided at a high level, legal and social blocks to 
services would be dealt with (through “status clearance 
services”), 24 hour emergency access to the agent or 
officer would be provided, employment support would be 
increased, and the like. In order to do these things the 
parole administration would have to be re-organized 
around the concept of an “ongoing needs census” to deter- 
mine actual parolee needs, and the traditional caseload 
form of supervision would have to be modified using the 
team approach and specialized assignments. Finally, the 
parole administration would have to get more involved 
in the provision of services and the parolee would have 
to become more involved with the agency itself as a con- 
sumer and a respondent to agency services. In Studt’s 
proposal the question of public protection through sur- 
veillance would apparently be secondary to the provision 
of services. These conclusions may set the reader to won- 
dering why a parole service would be necessary. Perhaps 
these services could be better provided by other social 
service agencies, a prospect which is suggested early in 
the book by Studt’s analysis of the limited etfectiveness 
of parole agents in relation to other social agencies. 

In spite of the surveillance question, the book makes an 
excellent case for intensifying the provision of services 
to parolees at reentry, including substantial fiscai support 
for basic maintenance and essential community services. 
For this reason the book should be read by administrators 
of parole and probation systems as well as by field officers 
reaching the ‘‘mellowing” stage of their careers. The real 
question will remain, hcwever—whether the field itself 
or the public will be willing to give up the surveillance 
function. Whatever the outcome, Studt’s recommendations 
suggest better ways to accomplish the goal of assisting 
the criminal offender in successfully reentering society. 

Rockville, Md. DALE K. SECHREST 


The Criminal Justice System: 
A Decision Flow Analysis 
Introduction to Criminal Justice, Second Edi- 
tion. By Donald J. Newman. Philedelphia: J.B. 
Lippincott, 1978. Pp. 548. $13.95. 


This second edition of an Introduction to Criminal Jus- 


tice by Donald J. Newman represents more than an up- 
dated version of Edition One which appeared in 1975. 
While in fact including the most recent research data, 
statistics, and court decisions relating to all aspects of 
the system, this new text places more emphasis on the 
police function and introduces a totally new chapter deal- 
ing with police practices and operations. It also contains 
perhaps the most comprehensive Criminal Justice biblio- 
graphies found in a book of this kind. In presenting the 
subject of Criminal Justice, Professor Newman has chosen 
not simply to iterate the various stages in the system and 
who the functionaries are, but, more importantly, to pro- 
vide a functional analysis of the system to demonstrate 
how it runs, 

art I, The Criminal Justice System, takes a macro- 
organistic approach and deals with the total system, its 
multiplicity of purpose, and complexity of design. It is 
this complexity which, Dr. Newman points out, precludes 
quick and easy solutions to problems facing the system. 
Part 1 deals with such specifics as various methods of 
crime measurement, the multiple and sometimes conflicting 
objectives of crime control, and gives a good, basie expla- 
nation of the stages in the Criminal Justice process. 
Chapter I of this section could easily stand alone as an 
insightful treatise of the system. As the introductory 
chapter it sets the tone for a thoroughly comprehensive 
study of the entire field. Perhaps one of the most salient 
factors emerging from this chapter is the urging to con- 
sider a Gestalt approach to the study of the system. Re- 
eardless of the ageney studied or the type of analysis 
applied, Dr. Newman cautions that any analysis of any 
part must not be done out of context of the system as a 
whole. For all the criticism of the system as a nonsystem, 
the parts do interrelate and changes wrought in one will 
ultimately affect the others. 

Part II, The decision Network, tracks the major de- 
cision points in the process from police intervention to 
release from sentencing, and demonstrates the interrela- 
tionship of the process. Representing the bulk of the text, 
this section takes the reader carefully through each stage 
of the process, demonstrating the multidisciplinary nature 
of the system and the need for an understanding of the 
diverse fields of interest which affect the system. It is this 
section which explicitly deals with the functional analysis 
of the system, stressing how it functions. Peppered 
throughout this section are numerous vignettes of actual 
operational situations faced by criminal justice personnel 
at all levels. These offer the reader the opportunity better 
to visualize the actual problems and procedures of the 
system in its day to day functioning. 

Part III deals with contemporary issues and trends in 
the field. Such issues as rehabilitation vs. just deserts, 
prison overcrowding, and crimes against the elderly— 
issues which confront the system and demand resolution. 
In all instances the issues raised ave presented in a bal- 
anced form allowing the reader to study the issues from 
all sides and understand the complexities facing criminal 
justice decisionmakers. 

This is a good basic text, with balanced presentation, an 
immense amount of material, and comprehensively foot- 
noted. it would be a valuable resource book and a fine 
basis for any criminal justice library. It is a text which 
will not be easily outgrown by the student and an excellent 
teaching tool for any instructor, regardless of the level of 
instruction. While it is not unusual for a text of this 
nature to be prepared by a single author, it is unusual to 
find an author with such a comprehensive understanding 
of the entire ficld of criminal justice. It is this understand- 
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ing, combined with a unity of style as well as purpose 
that makes this such an outstanding text. If this text has 
a flaw, it is the enormous amount of information included 
and the depth to which Dr. Newman takes the reader in 
this study. This should be no hindrance, however. For the 
beginning student under judicious tutelage this text pro- 
vides a good, basic knowledge of the system. For the more 
advanced student it provides access to any avenue of the 
system he could care to explore. 

A note should be made of the very fine instructor’s 
manual which accompanies this text. Written by Larry 
Travis, it provides a succinct synopsis of each chapter 
along with its own excellent bibliography. It also includes 
valuable reference aids for both the student and instructor, 
as well as discussion questions which are applicable to both 
the beginning and more advanced student. 

North Shore Community College BARBARA J. NEFF 

Beverly, Massachusetts 


Books Received 


Alcoholism Programs in Industry. By Margaret M. 
Heyman. New Brunswick, N.J.: Rutgers Center of Alco- 
hol Studies, 1978. Pp. 88. $8.50. 

Burglary: The Victim and the Public. By Irvin Waller 
and Norman Okihiro. Toronto: University of Toronto 
Press, 1978. Pp. 190. $12.50. 

Client Participation in Human Services: The Prome- 
theus Principle. Edited by Constance T. Fischer and 
Stanley L. Brodsky. New Brunswick, N.J.: Transaction 
Books, 1978. Pp. 252. $12.95. 

Client Self-Determination in Social Work: A Fifty-Year 
History. By Felix P. Biestek, S.J., D.S.W., and Clyde C. 
Gehrig, Ph.D. Chicago: Loyola University Press, 1978. 
Pp. 188. 

Counter-deterrence: A Report on Juvenile Sentencing 
and Effects of Prisonization. By Gerald R. Wheeler. 
Chicago: Nelson-Hall Publishers, 1978. Pp. 182. $13.95. 

Correctional Intervention and Research. By Ted Palmer. 
Lexington, Mass.: Lexington Books, D.C. Heath and Com- 
pany, 1978. Pp. 273. $18.95. 

Crime in Our Changing Society. By Daniel Glaser. New 
York: Holt, Rinehart and Winston, 1978. Pp. 555. 

Criminal Lawyers: An Endangered Species. By Paul B. 
Wice. Beverly Hills, Calif.: Sage Publications, Inc., 1978. 
Pp. 233. $7.50 (softcover). 

Criminal Violence, Criminal Justice. By Charles E. 
Silberman. New York: Random House, 1978. Pp. 540. 
$15.00. 

Criminological Bibliographies: Uniform Citations to 
Bibliographies, Indexes, and Review Articles of the Liter- 
ature of Crime Study in the United States. Compiled by 
Bruce L. Davis. Westport, Conn.: Greenwood Press, 1978. 
Pp. 182. $17.50. 

Critical Concerns in the Field of Drug Abuse. National 
Drug Abuse Conference, Inc. New York: Marcel Dekker, 
Inc., 1978. Pp. 1426. $45.00. 

Designing Correctional Organizations for Youths: Di- 
lemmas of Subcultural Development. By Craig A. McEwen. 
Cambridge, Mass.: Ballinger Publishing Company, 1978. 
Pp. 246. $16.00. 

Drug Abuse: The Law and Treatment Alternatives. By 
James C. Weissman. Cincinnati: Anderson Publishing 
Co., 1978. Pp. 339. $14.50. 


Handbook on Correctional Classification: Treatment and 


Reintegration. Prepared by the American Correctional 
Association. Cincinnati: Anderson Publishing Co., 1978. 
Pp. 172. $10.50 (paperback). 

Incarceration: The Sociology of Imprisonment. Edited 
by Donal E.J. MacNamara and Fred Montanino. Beverly 
Hills, Calif.:; Sage Publications, Inc., 1978. Pp. 156. $3.95 
(paper). 

Liquor and Poverty: Skid Row as a Human Condition. 
By Leonard U. Blumberg, Thomas F. Shipley, Jr., and 
Stephen F. Barsky. New Brunswick, N.J.: Rutgers Center 
of Alcohol Studies, 1978. Pp. 289. $14.00. 

Methadone Treatment in Narcotic Addiction: Program 
Management, Findings, and Prospects for the Future. By 
Robert G. Newman, M.D., M.P.H. Palisades, N.Y.: Aca- 
demic Press, Inc., 1978. Pp. 285. $22.50. 

Rights of Juveniles: The Juvenile Justice System. By 
Samuel M. Davis. New York: Clark Boardman Company, 
Ltd., 1978. Pp. 301. $27.50. 


Suffering, Innocent and Guilty. By Elizabeth Moberly. 
London: The Society for Promoting Christian Knowledge, 
1978. Pp. 178. 3 pounds, 95 new pence. 


Women, Crime, and the Criminal Justice System. By 
Lee H. Bowker. Lexington, Mass.: Lexington Books, 1978. 
Pp. 286. $21.95. 


Reports Received 


Burewala: Correction Without Tears, by M. Hamiduz- 
zafar, 111B, Block 11, Gulshan-E-Iqbal, Karachi, Pakistan, 
1977. Pp. 215. In this book, the author describes the 
system of open institutions where certain classes of offend- 
ers and their families engage in agricultural work and 
live off the income. A large portion of the book is devoted 
to a historical review of prison history in the United 
States and England. 

Deprivation of Freedom and the Police: An Evaluation 
of the Temporary Custody Act. The National Swedish 
Council for Crime Prevention, Brottsforebyggande radet, 
Stockholm, Sweden. Report No. 4, August 1978. Pp. 163. 
The “temporary custody act” of 1973 allows the police to 
take into custody persons who disrupt the public order. 
This study concentrates on three aspects of the problem: 
crime preventive aspects, the human rights aspect, and 
the rehabilitative aspect. 

Forcible Rape: An Analysis of Legal Issues. National 
Institute of Law Enforcement and Criminal Justice, U.S. 
Department of Justice, Washington, D.C., March 1978. 
Pp. 97. In addition to a state-by-state tabulation of cur- 
rent proposed and passed legislation, this report summa- 
rizes past attitudes towards rape, current laws, reform 
movements, and problems of enforcement of rape law. 

Gang Violence Reduction Project: First Evaluation Re- 
port. Department of the Youth Authority, Health and 
Welfare Agency, Sacramento, Calif., August 1978. Pp. 98. 
The objective of this project was to reduce gang-related 
violent and nonviolent crimes by 10 percent in one year 
in the East Los Angeles area. This report covers the 
period November 1, 1976, to September 30, 1977. 

Issues in Sentencing. National Institute of Law En- 
forcement and Criminal Justice, U.S. Department of Jus- 
tice, Washington, D.C., March 1978. Pp. 79. This bibliog- 
raphy is designed to highlight the primary issues of the 
sentencing debate. The references are organized into major 
sections: determinate sentencing, mandatory sentencing, 
indeterminate sentencing, alternatives to incarceration, 
sentencing disparity, and sentencing guidelines. 
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Juvenile Justice: The Human Dimension. The Junior 
League of Lubbock, Inc., 1901 50th Street, Lubbock, Texas, 
1978. Pp. 120. This booklet contains the proceedings of 
a seminar on the role of law enforcement, courts, and 
corrections agencies in relation to juvenile offenders in 
the hopes of helping citizens better understand the purpose 
of the juvenile justice system. 

National Symposium on the Drug Abusing Criminal 
Offender. U.S. Department of Health, Education, and Wel- 
fare, National Institute of Drug Abuse, Washington, D.C., 
September 1976. Pp. 35. The proceedings of a conference 
on national issues and strategies held in April 1976 are 
presented in this report. The program stressed the in- 
creased need, interest, and support at the Federal level 
for interface between drug abuse and criminal justice 
systems but with the creative implementation from the 
state level. 

New Penal System: Ideas and Proposals. The Na- 
tional Swedish Council for Crime Prevention, Brotts- 
forebyggande radet, Box 12070, Stockholm, Sweden. Re- 
port No. 5, July 1978. Pp. 78. This publication is an 
English summary of a report by the Council’s Working 
Group for Criminal Policy. Included are chapters on the 
present sanction system and the proposed noncustodial 
sanctions. 

Planning an Information System: A Handbook for 
Criminal Justice Agencies. Crime Control Planning Board, 
444 Lafayette Road, St. Paul, Minn., (n.d.). Pp. 121. 
Designed as a first step in planning criminal justice infor- 
mation systems, this handbook describes a systematic 
process to help agencies identify their needs for improved 
information systems and alternative methods for imple- 
menting the most feasible systems. 

The Probation Officer as Prosecutor. University of 
Cambridge, Institute of Criminology, 7 West Road, Cam- 


It Has Come to 


Robert Martinson’s “nothing works” writings on correc- 
tional treatment have been criticized by Martinson himself. 
The City University of New York professor treated an 
evaluation conference workshop to a blistering critique of 
his own book, The Effectiveness of Correctional Treatment 
(ECT) and similar surveys of the literature. The butt of 
Martinson’s ire is the so-called “survey of the literature” 
such as ECT. He now proposes to abandon the procedures 
used in such reviews. Martinson argues that such surveys 
needlessly reject significant pieces of work because of 
methodological flaws: “a methodological imperfection is 
treated as a fall from grace more than a factor in the 
reliability” of the findings. He claims that the selection 
criteria in such surveys are highly subject to manipula- 
tion. Thus, in ECT, all studies that were not sufficiently 
rigorous, or which were deemed “uninterpretable,” were 
immediately thrown away. He says that he and his co- 
authors “threw out the baby but clung rigorously to the 
bath water.” 
is the new name of the American 
Correction which for 40 years was the official 
publication of the American Correctional Association. 
Guid editorial material to be submitted and 
copies of instructions for contributors are available from 
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bridge, England, 1978. Pp. 70. The purpose of the research 
reported in this booklet was to examine the use of “breach 
of probation” proceedings in one area over a 2-year period. 
The issues underlying the research related to the use of 
formal statutory controls over offenders in cases where 
violations of probation conditions occur. 

Standards for Juvenile Probation and Aftercare Serv- 
ices. Commission on Accreditation for Corrections, 6110 
Executive Boulevard, Suite 750, Rockville, Md., July 1978. 
Pp. 62. This is the second in a projected series of four 
volumes providing the basis for the accreditation of juve- 
nile correctional agencies in the United States. In these 
standards, stress is placed on sound intake procedures to 
determine which youth are to be processed through the 
juvenile court and which are to be diverted to other social 
service agencies. 

Ten Years of Parole: Retrospect and Prospect. Institute 
for the Study and Treatment of Delinquency, 34 Surrey 
Street, Croyden, England, 1978. Pp. 19. This is the text 
of a lecture given at a seminar held at Nottingham Uni- 
versity in April 1978. The author, J.E. Hall Williams was 
a member of the Parole Board between 1970-1972 and he 
discusses the operation of the parole system and the many 
criticisms levelled against it 

The Transition from Prison to Employment: An Assess- 
ment of Community-Based Assistance Programs. National 
Institute of Law Enforcement and Criminal Justice, U.S. 
Department of Justice, Washington, D.C., July 1978. Pp. 
60. This report is an attempt to assess the variety of pro- 
grams which provide employment services to released 
prisoners. The study was conducted between March 1976 
and April i977 and covers more than 250 such projects. 
Contents include a review of existing literature, a mail 
or telephone survey of 250 programs, and site visits to 
15 programs. 


Our Attention 


ACA’s office, 4321 Hartwick Road, Suite L-208, College 
Park, Md. 20740. 

There is an urgent need for statewide and community- 
wide planning to treat sex offenders, according to a study 
released in January by the Law Enforcement Assistance 
Administration. The study said there were only 20 treat- 
ment centers for sex offenders in 12 states in 1976, and 
that the typical convicted sex offender was treated exactly 
like any other jail or prison inmate. A principal finding 
was that, ‘““Many sex offenders, including rapists and child 
molesters, can in fact be rehabilitated through soundly 
planned, staffed, and administered treatment programs.” 
The report, “Treatment Programs for Sex Offenders—A 
Prescriptive Package,” is available from the Superintend- 
ent of Documents, U.S. Government Printing Office, Wash- 
ington, D.C. 20402. The stock number is 027-000-00591-8. 
The price is $2.75 per copy prepaid. 

The 24th Annual Juvenile Officers Institute will be held 
June 1i to July 20, 1979, at the University of Minnesota. 
This educational program is designed for persons working 
in the juvenile justice field including law enforcement, 
juvenile court, and corrections personnel. For further 
information write to Richard J. Clendenen, Director, Juve- 
nile Officers Institute, University of Minnesota, 119 TNM, 
122 Pleasant Street S.E., Minneapolis, Minn. 55455. 


IT HAS COME TO OUR ATTENTION 


The only such educational program in the United States 
today—Fordham’s M.A. in Probation and Parole Studies— 
which has been ongoing since the Fall of 1976 to instruct 
Federal probation officers, is now serving as role model 
for a new offshoot of the program—the University’s state- 
accredited program for New York State and county 
officers. The Fordham master’s is the terminal degree in 
this field, the highest level degree that can be earned. For 
further information on the program, call (212) 933-2233, 
extension 608. 


Placing juvenile offenders in institutions has speeded up 
rather than slowed down their next offense, according to 
studies conducted at the Academy for Contemporary Prob- 
lems, a state and local government research center head- 
quartered in Columbus, Ohio. The studies are based on a 
5-year analysis of ali 1,138 violent offenders born between 
1956 and 1960 and arrested in Columbus, Ohio, for com- 
miting a violent crime such as murder, rape, robbery, or 
assualt before the age of 18. These offenders accounted 
for under 2 percent of youth in their age group in Colum- 
bus. Of those arrested for an aggravated violent crime, 
22 were arrested more than once. Three of these 22 juve- 
nile offenders were later arrested for felonies as adults. 
Results of the study, The Violent Few, find that after each 
institutional stay for the 1,100 studied, the time before 
the next arrest dropped significantly, leading the re- 
searchers to conclude that “. .. the juvenile justice system 
is much more a part of the problem than a part of the 
solution” in dealing with young offenders. Copies of The 
Violent Few are available for $16.95 each from Lexington 
Books, D.C. Heath and Company, 125 Spring Street, 
Lexington, Mass. 02173. 

The Sixth Institute on Drugs, Crime and Justice in 
England will be held July 3 to 20, 1979, at the Imperial 
College of Science and Technology, University of London. 
For further information write: Dr. Arnold S. Trebach, 
Director, Institute on Drugs, Crime and Justice in Eng- 
land, School of Justice, The American University, Wash- 
ington, D.C. 20016. 


The volume of Index crimes reported to law enforcement 
agencies throughout the Nation remained virtually un- 
changed during the first 9 months of 1978 as compared 
to the same period of 1977, Attorney General Griffin B. 
Bell announced in December. While the Uniform Crime 
Reports’ total Crime Index showed no change, the volume 
of the offenses making up the Index demonstrated varying 
trends in statistics released today by William H. Webster, 
Director of the Federal Bureau of Investigation. The 
number of offenses of murder, robbery, and burglary, like 
the Index as a whole, stayed nearly constant when com- 
pared to the same period of last year. Forcible rape and 
aggravated assault each rose 6 percent and motor vehicle 
thefts were up 1 percent. Larceny-theft, the only crime 
to decrease in volume, fell 1 percent. 

More than six million cases were filed in the general 
jurisdiction courts of 43 states and the District of Colum- 
bia during 1975, according to a Law Enforcement Assist- 
ance Administration advance report. About 63 percent 
were civil cases, 28 percent criminal, and 8 percent juve- 
nile, the report said. At the end of 1975, it noted, there 
were about four times more civil cases pending than 
criminal. This was partly because civil trials usually take 
longer and because many states require criminal matters 
to be tried within specified period. In 35 states (all that 
were available for comparison purposes), the median in- 
crease during 1975 in pending criminal cases was 16 
percent. The median increase for pending civil cases was 
10 percent. Only five states reported a decrease in total 
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pending cases. The report—“State Court Case Load Sta- 
tistics: The State of the Art”’—is available from the 
National Criminal Justice Reference Service, Box 6000, 
Rockville, Md. 20850. 


The first nationally recognized, professional accreditation 
of a parole authority has been awarded to the New Jersey 
State Parole Board by the Commission on Accreditation 
for Corrections. “In view of the current controversy about 
parole, the accreditation of the New Jersey State Parole 
Board sets a precedent for accountability for other 
parole authorities,” said Commission Chairman Thomas J. 
Mangogna, announcing the award. To receive the 3-year 
accreditation, the New Jersey State Parole Board com- 
plied with the only existing national standards governing 
parole authorities. The accreditation process took the New 
Jersey agency 8 months to complete. Established in 1974, 
the Commission is sponsored by the American Correctional 
Association and funded by the Law Enforcement Assist- 
ance Administration. 

The Pima County Adult Probation Department, Tucson, 
Arizona, has announced that Robert E. Long, chief deputy, 
has been named acting chief. He will direct the Depart- 
ment’s activities until a successor to Chief Robert E. 
Keldgord is named. Keldgord, who had been chief since 
1973, resigned to become chief probation officer in Sacra- 
mento, California. Long, who holds a master’s degree in 
correctional administration from the University of Ari- 
zona, has been with the Department for 18 years, and was 
previously on the staff of the Fort Grant Industrial School. 


Forty percent of violent crimes in the United States 
could be eliminated by implementing strategies suggested 
by social policy research findings, according to Amitai 
Etzioni in the most recent issue of Evaluation and Change 
magazine. Etzioni, who is professor of sociology at Colum- 
bia University, says that a study done by the Center for 
Policy Research, of which he is director, indicates that 
the knowledge is available of how to reduce dramatically 
crimes of violence in the country within one year. “One 
of the most important things to do about violent crime 
is to provide meaningful employment, especially for young 
people,” Etizioni says. “Second, to decriminalize crimes 
without victims. Third, to remove the means for violence, 
as a sort of domestic disarmament.” For more information, 
contact: Laurence Kivens, Editor, Evaluation and Change, 
501 S. Park Avenue, Minneapolis, Minn. 55415. 


Denis Szabo, has been elected president of the Inter- 
national Society of Criminology, during the 8th Inter- 
national Congress on Criminology, held in Lisbon, Portu- 
gal, September 5, 1978. Szabo is the founder and director 
of the International Centre for Comparative Criminology 
and full professor of criminology at the School of Crim- 
inology of the University of Montreal of which he has 
been founder and director. 

B.M. Gray, II, has been named director of crime pre- 
vention for the National Council on Crime and Delin- 
quency. He was formerly director of the National Crime 
Prevention Institute at the University of Louisville, Ken- 
tucky. Gray will direct a crime prevention program being 
carried out in cooperation with the Law Enforcement 
Assistance Administration and the Advertising Council 
and other agencies. The project seeks to involve millions 
of citizens and their organizations in effective programs 
to reduce the possibility of victimization. 

The National Institute of Law Enforcement and Criminal 
Justice has an ongoing interest in sponsoring studies 
which will lead to improvements in criminal justice re- 
search and evaluation methodologies. In the last two fiscal 


AC 
ing 
| 
in 
i* 4 


88 


years, 11 projects were selected from proposals submitted 
for work in this area. NILECJ announces the continuation 
of the methodology development program in fiscal year 
1979. Interested researchers are invited to submit propos- 
als for projects intended to develop or test advances in 
measurement techniques or other methodological innova- 
tions applicable to the problems of criminal justice re- 
search and evaluation. Interested researchers should sub- 
mit eight copies of fully executed proposals to: Director, 
Office of Research and Evaluation Methods, LEAA/ 
NILECJ, 633 Indiana Avenue, N.W., Washington, D.C. 
20531. In order to obtain copies of the required application 
forms or further information about either the program or 
the application process, researchers should write Dr. 
James Scheirer of the Office of Research and Evaluation 
Methods at the above address. He can also be reached by 
telephone at (301) 492-9080. 


Minnesota Commissioner of Corrections Kenneth F. 
Schoen announced that he has accepted a position as the 
head of an office which will revamp New York City’s 
correctional system. He will join the staff of the Edna 
McConnell Clark Foundation of New York and will be on 
loan to the Mayor of New York City as director of the 
special office for the next two years. Improvement of the 
Nation’s criminal justice system is a top priority for the 
Clark Foundation. The office will plan and implement 
totally new juvenile and adult correctional systems for 
the city. The city’s sale of its major correctional facilities 
on Rikers Island to the State of New York allows the city 
to start afresh and decentralize its detention and correc- 
tions programs to the local borough level. 


The Law Enforcement Assistance Administration in 
November awarded $961,595 to 12 states to plan correc- 
tions improvements that would bring them into compliance 
with American Correctional Association standards. Funds 
for the Correctional Standards Accreditation Program 
(CSAP) will support management teams that will iden- 
tify shortcomings in each correctional system and recom- 
mend how to correct them. The 12 states and their awards 
are: Arizona, $97,470; Colorado, $98,574; Connecticut, 
$42,603; Iowa, $55,922; Louisiana, $108,116; Maine, 
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$55,962; Maryland, $104,386; Massachusetts, $126,049; 
Minnesota, $97,396; Nevada, $55,750; New Jersey, 
$66,476; and Vermont, $52,891. Additional information 
concerning the Correctional Standards Accreditation Pro- 
gram is available at the Office of Criminal Justice Pro- 
grams, LEAA, Room 1158, 633 Indiana Avenue, N.W., 
Washington, D.C. 20531. 


Presiding Pima County (Arizona) Superior Court Judge 
Harry Gin and Judge Alice Truman, chairperson of the 
Court’s Corrections Committee, jointly announced in No- 
vember that the Court will soon establish a new program 
for youthful probationers. The program, to be operated 
by the Pima County Adult Probation Department, will 
be funded by the State of Arizona under new legislation 
which became effective on October 1. Under the program, 
Pima County receives $40,095 per year, in State funds, 
to be used in the supervision of first-time felony proba- 
tioners. Judge Gin said, “It’s our feeling that, if we can 
provide intensive probation supervision for persons who 
are between 18 and 21 years of age, and who are first-time 
offenders, we may be able to persuade these young people 
to discontinue any criminal conduct.” 


Three Neighborhood Justice Centers, developed by the 
Department of Justice on an experimental basis, have 
resolved a variety of citizen disputes through mediation 
and arbitration, according to an evaluation report re- 
leased January 28 by the Law Enforcement Assistance 
Administration. In their first six months of operation, 
the report said, centers in Los Angeles, Atlanta, and 
Kansas City, Missouri, resolved 719 cases—452 through 
hearings and 267 in the prehearing process. This was 46 
percent of the caseload. The centers handled a total of 
1,577 cases during that period. Most of the unresolved 
cases resulted from one party refusing to participate in 
the mediation process. There was an 86 percent success 
rate in the 525 cases that went to hearings. 

Protecting Yourself Against Crime, by J.L. Barkas is 
the title of the recently published Public Affairs Pamphlet 
No. 564. The pamphlet is available at 50 cents a copy 
from the Public Affairs Committee, Inc., 381 Park Avenue 
South, New York, N.Y. 10016. 
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